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Introduction and overview

The architecture of the FOA Documentation
Library

Key provisions of the FOA Clearing Module
Refreshments

The FOA Clearing Module and the
ISDA/FOA Addendum

Key elections in the Annex to the FOA
Clearing Module

The FOA Clearing Module and the FOA
Legal Opinions

Q&A
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CPD Points

Please sign our register and take one of our
CPD Forms.

You will need to inform your CPD points
administrator of your attendance.

ATTENDANCE REGISTER
PLEASE PASS THIS FORM TO THE NEXT PERSON IN THE LECTURE
Please return to Samantha Odell at 265.18 if register is found with completed information.

LOCATION: LONDON

CCOURSE CODE/ TYPE:
DATE OF COURSE/MEETING: 18 October 2013

START TIME: 1:30pm

CPD Form

FINISH TIME: 4:30pm
TOTAL CPD HOURS: 3 Hours
It is your responsibility to claim your CPD points for

‘COURSE TITLE: FOA Clearing Module Training Event
attendance at seminars. For your convenience, we have

Speakers: Preparation Time | _Speaking Time Accredited y A ) y
listed the information you are required to keep on your
personal file or give to the relevant CPD points administrator
at your institution,

DATE OF SEMINAR: 18 October 2013
SEMINAR TITLE: FOA Clearing Module Training Event
DURATION: 3 hours (qualifies for 3 CPD paints)
SPEAKERS: Mitja Siraj
NAME SIGNATURE INSTITUTION Hugo lenkins

(Clifford Chance employees: please Dermot Turing

write practice group and employee Jeremy Walter

1D) Will Winterton

CLIFFORD CHANCE authorisation reference: ARO/CLCH

PLEASE KEEP THIS FORM FOR YOUR RECORDS
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CRDIV/CRR Section 7, CRDIV/CRR Section 1, CRDIV/CRR Section 7, CRDIV/CRR Section 9,
Chapter 4 (Art.
194(1))

IAS 32 (paras 42+ and
AG38A+)

Chapter 6 (Art.
296(2)(b))

Chapter 6 (Art.
296(2)(b))

Chapter 6 (Art.
306(2))

EMIR Art. 39(7)

A
Bankruptcy remoteness—+ T

Work in progress

Risk-reducing LO now explicitly required Work in progress

Netting

S

-

CCP opinions
(most of them to
be updated)

-
NEW NETTING

C
IAS 32 OPINIONS

Standard industry

disclosure
document —in
conjunction with
ISDA

Collateral

Netti ini i
etting opinions opinions

— in conjunction
with ISDA

OPINIONS

New in the FOA Library

Expanded and updated

New in the FOA Library Change of netting mechanics

ISDA/FOA
Client
Cleared OTC
derivatives
Addendum

FOA Standard Terms of Business

FOA Clearin
(netting module + collateral & margin .

Module
module)
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Background

 Central purpose of the Clearing Module

— Compliance with EMIR

— Create separate netting set for each “Agreed CCP Service”
» Also include helpful supplementary provisions

- FATCA

— limited recourse

Clifford Chance




The FOA Clearing Module

» Used together with FOA standard terms such as
Professional Client Agreement

» Scope is transactions cleared through an “Agreed
CCP Service”

- some CCPs may have multiple services
— direct clearing

« Changes how Client Transactions are dealt with if
Firm or CCP defaults

« Main purpose is to provide for separate net sums for
each Agreed CCP Service

CCP3
CCP1 CCP2
Foreign
Firm/CCP CM
Transactions ’_]
Firm (CM)

Client

Transactions

Client

Clifford Chance 8



Version: October 2013

[FIRM'S DETAILS]
FOA CLEARING MODULE
Datedasof ....covvvveviiinnn.n.

This FOA Clearing Module (this "Module"), including the Module Annex, supplements and
forms part of the Agreement between vou and us.

Client Transactions will be governed by. and be subject to. the terms of the Agreement as
supplemented by this Module (the "Clearing Agreement”). Transactions between vou and
us which are not Client Transactions (urespective of whether they are uncleared or cleared
transactions) may also be governed by, and be subject to, the Agreement. The parties agree
that this Module will apply solely in respect of Client Transactions and that the elections set
out in Table A of the Module Annex (including, without limitation, as to segregation) shall
apply to Client Transactions.

Notwithstanding that the Clearing Agreement constitutes a single agreement, each Cleared
Transaction Set will be treated separately for certain purposes, including, without limitation,
termination of transactions in certain circumstances, as further described in this Module.

1. INTERPRETATION
1.1 Definitions:

1.1.1  Capitalised terms not otherwise defined in this Module have the meanings
specified in the Agreement.

1.1.2  Notwithstanding any provision of the Agreement to the contrary, in respect of
Client Transactions, the defined term "Market" in the Agreement shall be read
to include each Agreed CCP; provided that this Clause 1.1.2 chall not affect
the reading of the Agreement as it relates to transactions other than Client
Transactions.

1.2 Inconsistency:

121  The provisiens of the Agreement will apply to the Client Transactions unless
otherwise specified in this Module. To the extent of any inconsistency
between the provisions of this Module and the other provisions of the
Agreement, this Module will prevail for the purposes of the Client
Transactions only. To the extent of any inconsistency between the provisions
of the Module Annex and the other provisions of thus Module, the Module
Annex will prevail.

Copyright € 2013 by the Futares -1-
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122 To the extent of any inconsistency between the terms of the Clearmg
Agreement and any Mandatory CCP Provision, such Mandatory CCP
Provision will prevail in respect of the relevant Cleared Transaction Set.

[R=]

REPRESENTATIONS

On the date on which this hModule or any amendment to 1t 15 entered mte. any
Tepresentations, warranties, covenants or undertakings which were given pursuant to
the Agreement on the date of entering into the Agreement are each hereby deemed
repeated or given, as applicable, by Client.

i CLIENT TRANSACTIONS AND PAYMENT NETTING

il Chent Transactions: In relation to 2 Cleanng Elizible Trade, a Client Transachon
will arize between Firm and Client under this Module without the need for any further
action by either party upon such Clearing Eligible Trade being Clearad through an
Agreed CCP Service. Subject to the other provisions of this Module and the terms of
any other relevant agreement between Firm and Client. the terms of sach Client
Transaction will be 1dentical to those of the related Frrm/CCP Transaction, except that
(1) each Clhent Transaction will be governed by, and be subject to, the terms of the
Clearing Agresment (including, without limitation, i relation to margin and
collateral) and (11) under each Client Transaction, Firm will take the opposite position
to the position it has under the related Finm/CCF Transaction.

3.2 Transferred transactions: If a transaction in relation to an Agreed CCP Service
betwesn another cleanng member of an Agreed CCP and such Agreed CCP credited
to the client account of that other cleanng member for the account of Chent is
Transferred to Finu for credit to the Client Account in accordance with the relevant
Pule Set as a result of agreement by Fimm, then:

(1) such transactien will be deemed te be a Clearing Eligible Trade which has
been Clearsd through the relevant Agreed CCP Service so that thers 1s a
related Firm/CCP Transaction between Firm and the relevant Agreed CCP;
and

(1)  a Client Transaction will anse between Firm and Clisnt in accordance with
Clanse 3.1,

m each case, immediately at the time at which the related Firm/CCP Transaction
arises in accordance with the relevant Rule Set for the account of Client.

33 Paymemt Nefting: If "Payment Netting" 1z specified in the Module Amnex as
applying, then, to the extent permutted by Applicable Law, if on any date amounts
would otherwise be payable:

1) in the same cwrrency; and
{1}  inrespect of one or more Specified Netting Contracts,
by each party to the other. then. on such date, each party’s obligation to make

payment of any such amount will, without prejudice to the rights and obligations of a
party under the applicable Specified Netting Contracts and if payment 15 not made by

Copyright © 2013 by the Futures 2.
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the other party, be settled if the aggregate amount that would otherwise have been
payable by one party exceeds the aggregate amount that would otherwise have been
payable by the other party, upon the pavment by the party by which the larger
agzregate amount would have been payable to the other party of an amount equal to
the excess of the larger aggregate amount over the smaller aggregate amount.

The election for "Payment Netting” may be made separately for different groups of
transactions.

4 MARGIN AND COLLATERAL

41  Margin Calls: Without prejudice to the generality of the provisions of the Agreement
relating to Firm's rights to make margin calls on Client and the nghts and
consequences arising upen the occewrence of an Event of Default, the parties agree
that Firm may, m its scle and absolute discretion, make a separate margin call on
Chent m relation to each Agreed CCP Service andior I'imm may make aggregated
margin calls i relation to two or more Agreed CCP Services. Client acknowledges
and agrees that Firm may, in its sole and absclute discretion, make two or more
margin calls on Client on a particular day.

421 Excess Margin Posting: If "Excess Margin Posting” 15 specified m the Module
Anmex as applying then Client and Firm agree that Excess Margin posted by Client to
Firm shall be posted by Firm to the relevant Agreed CCP in accordance with the
Excess Margin Posting Provisions specified in the Module Annex.

43 Chent Money Margin: If:
431  "Chent Money Margin" 13 specified in the Module Annex as applying;

432 Fim recerves cash from Client which is subject to the Client Money Fules m
accordance with the Agreement; and

433 an smownt of margin 15 required from Clisnt nnder the Agresment for cne or
meore Chent Transactions for which the Rule Set of the applicable Agreed CCP
Service does not enable Firm to use cash subject to the Client Money Fules as
margin for the corresponding Fimy/CCP Transaction(s),

then, to the extent that the margm requirement under Clause 4.3.3 15 to be settled in
whele or in part with cash, Client shall be obliged to transfer to Firm cash in the
Tequisite amount on a title wansfer basis. Client hereby mmstruets Fimm te ransfer such
amount of cash from any client money held by Firm for Client sulject to the Client
Meney Fules to Firm which shall transfer from Client full ewnership of such amount
of cash absolutely to Firm and satisfy Client's transfer obligation hereunder. The Title
Transfer Provisions shall apply to the amount so transferred to Firm.

44 Non-Cash Security Interest Margin: If:

441 "Non-Cash Secunty Imterest Margin® is specified in the Module Annex as
applying;

Copyright © 2013 by the Futures -
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441 Fim receives non-cash assets from Client which remain m Client's beneficial
ownership ("Non-Cash Security Interest Assets”) in accordance with the
Agresment; and

443 an smewnt of margin 15 required from Clisnt nnder the Agresment for cne or
meore Chent Transactions for which the Rule Set of the applicable Agreed CCP
Service dees not enable Finm to use MNon-Cash Security Interest Assets as
margin for the corresponding Fim/CCP Transaction(s),

then, to the extent that the margm requirement under Clause 4.4.3 15 to be settled in
whele or in part with non-cash assets, Client shall be obliged to transfer to Firm non-
cash assets m the requisite amount on a title transfer basis. Client hereby nstructs
Finm to transfer the requisite amount of Non-Cash Security Interest Assets to Finn
which shall transfer from Client all right, title and interest in such Non-Cash Secunty
Interest Assets to Finm and satisfy Client's transfer obligation hersunder. The Title
Transfer Provisions shall apply to the Non-Cash Securry Interest Asssis so
transferred.

In respect of Non-Cash Secunity Interest Assets by way of securities the right, title
and interest of which have been transferred to Finm pursuant to thus Clause 4.4
{"Outright Transfer Securities”) and where the Bule Set of the applicable Agreed
CCP Service allows the Agreed CCP to redeliver to Firm securities of a different type
and description to the secunties which Firm has posted to the Agreed CCP, then
netwithstanding any provision of the Title Transfer Provisions requinng Firm to
redeliver to Client secunities of the same type and description as Outright Transfer
Securities, Finn may redeliver to Client securities of other types and descriptions
provided that the aggregate value of redelivered securities is no less than the value of
the Qutright Transfer Secunties.

3. EARLY TERMINATION FOLLOWING DEFAULT

3l Terminafion by Firm and Auwtematic Terminafion:  Any provisions of the
Agreement that (1) would entitle Firm to withheld any payment or delivery as a result
of the occurrence of an Event of Default or any event which may become (with the
passage of time, the giving of notice, the makmg of any determimation, or any
combmation thereof) an Event of Default m respect of Client or (2) (A) would enfitle
Finm to temmnate transactions upon the gcowrence of an Event of Default or other
similar event, howsoever described, or would automatically terminate transactions
upon the cccurrence of any such event in respect of Client, or (B) provide for the
consequences of, and nights arising upon or pursuant to, the ccewrence of any such
event {including, without initation, the provisions relating to the calculation of, and
cbligation to pay, any amount payable by either party following such early
termunation), will continue to apply in respect of Client Transactions.

Firm Events:

LA
b

521 Any provisiens of the Agreement that (1) would entitle Client to withheld any
payment or delivery as a result of the ccowrence of an Event of Default or any
event which may become (with the passage of time, the giving of notice, the
making of amy determination. or any combination thereof) am Event of
Default, in respect of Firm or (2) subject to Client’s right to terminate Client

Copyright © 2013 by the Futures -4.
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Transactions subject to Clanse 5.2.2, (4) would entitle Client to termuimnate
Tansactions early upon the ocourrence of an Event of Default or other similar
event, howscever described, in respect of Firm or Client, as applicable, or
would antomatically terminate transactions early upon the occurrence of any
such event m respect of Fimm or (B) provide for the consequences of, and
rights arising upen or pursuant to, the ccenrrence of any such event (including,
without limitation, the provisions relating to the calculation of, and obligation
te pay, any amount payable by either party following such early termination),
will not apply in respect of Client Transactions.

in
(3]
=]

Upon the cccurrence of a Firm Trigger Event, the Client Transactions i the
relevant Cleared Transaction Set will, except to the extent otherwise stated m
the relevant Eule Set. be dealt with as set out below:

(a) each Client Transaction in the relevant Cleared Transaction Set will
anromarically terminate upon the occwrence of a Firm Trigger Event
and, following such termination, no further payments or deliveries in
respect of such Clisnt Transaction or any default interest, howsosver
deseribed, on such payment cbligations will be required to be made but
without prejudice to the other provisions of the Cleaning Agreement
and the ameount payable following such termination will be the Cleared

Set Termination Amount determined pursuant to this Clause 3.2.2;

(bl the value of each such terminated Client Tranzaction for the purposes
of calculating the applicable Cleared Set Termunation Amount and
Aggregate Transaction Values will be egual to the relevant Finu/CCP
Transaction Value or the relevant part thereof;

(c) the applicable Cleared Set Temmnation Amount will be determuned by
Client on, or as soon as reasonably practicable after, (x) if there were
no outstanding Client Transactions immediately prior to the ocourrence
of a Firm Trgger Event, the date on which the Firm Trgger Event
occurred, or (y) if there were outstandmg Client Transactions
immediately prier to the ocourrence of a Firm Trigger Event, the day
on which the relevant Chent Transactions had all been terminated (in
either case, provided that, if Firm gives notice to Client requiring it to
determine such amount and Client does not do so within two Business
Days of such notice bemg effectively delvered, Firm may determine
the applicable Cleared 5et Temmunation Ameunt) and, i either case,
will be an amoeunt equal to the sum, but without duplication, of (A) the
Aggregate Transaction Value, (B) any amount which became payable,
or which would have become payable but for a condition precedent not
being satisfied, in respect of any such Client Transaction on or prior to
the termunation of such transactions but which remains unpaid at the
time of such termination, together with interest on such amount in the
same curreney as such amount for the peried from, and including, the
criginal due date for payment to, but excluding, the date of
termination, if applicable (expressed as a positive amount if such
unpaid ameunt is due from Firm to Client and as a negative amount 1f
such unpaid amount 1s due from Client to Firm), (C) an amount (which
may be zere) equal to the Relevant Collateral Value in respect of the

Copyright © 2013 by the Fumures 5=
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relevant Client Transactions and (DY) any other amount attributable to
the relevant Client Tramsactions under the Clearing Agreement, pro-
rated where necessary if such amount can be partially attmbuted to
transactions other than the relevant Client Tramsactions, which was
pavable but unpaid at the time of termination and i3 not otherwise
melnded in Clauses 5. 2.2(c)(A) to 3.2.2(c)(C), together with interast on
such amount in the same currency as such amount for the period from,
and including, the original due date for payment to, but excluding, the
date of termination, if applicable (expressed as a positive amount if
such unpald amount 15 due from Fimm to Client and as a negafive
amount 1f such unpaid amount 15 due from Chient to Firm);

(d) if & Cleared Set Termination Amount 13 a positive number, it will be
due from Firm to Client and 1f a Cleared Set Termination Amount is a
negative muuber, the absolute value of the Clearsd Set Termination
Amount will be due from Client to Finn, and in each case will be
pavable in accordance with this Module;

(&) the applicable Cleared Set Termmation Amount will be payable (4) if
there were no outstanding Client Transactions immediately prior to the
peowrrence of a8 Fim Trigger Event in the cwmrency i which the
Ligmdation Amount would be payable under the Agreement and (B) 1if
there were gutstanding Client Transactions immediately prior to the
occwrrence of @ Firm Trigger Event, m the same cumency as the
termination amount payable by Firm or the relevant Agreed CCP, as
applicable, i respect of the related terminated Fim/CCP
Transaction(s) i accordance with the relevant Fule Set (and amy
amount incloded m Clause 3.2.2(c) not denominated m such cumrency
will be included as the Cumrency Equivalent Amount thereof);

(f) the party determining the Clearsd Set Termination Amount pursuant to
Clause 5.2.2(c) will notify the other party in writing of the applicable
Cleared Set Termunation Amount promptly followmg the relevant
party's determunation of such amount pursuant to Clause 5.2.2(c);

(g)  the applicable Clearad Set Termination Amount will:

(n if (x) payable by Client or {¥) payable by Firm and there were
no ocutstanding Client Transactions immediately prier to the
occurrence of a Firm Trigger Event, be payable on: (I) if Client
15 determining the amount, the first Busmess Day after the day
on which Firm receives notification of such amount from Client
pursuant to Clause 3.2.2(f) or (II) if Fimm is determiming the
amount, the first Business Day after the date on which Client
recerves notification of such amownt from Fimu pursuant to
Clause 5.2.2(f). provided in either case, that if such notification
pursuant to Clause 5.2.2(f) is delivered on a date that 1s not a
Business Day or after the Payment Netification Cut-Off Time
on any Business Day, such notification will be deemed to have
been delivered on the first following day that is a Business
Day:;

Copyright © 2013 by the Fumres -B-
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()  if payvable by Fiom and there were outstanding Client
Transactions mmmediately pror to the occurrence of a Firm
Trigger Event, be payable on the first Business Day after the
date on which any portion of the termination amount recervable
by Fimm m respect of all relevant termunated Finm/CCP
Transactions 15 received, subject to the application of Clause 8
and in particular, but withont limmtation, any pro rata allocation
between Client and other clients of Firm m relation to the
relevant Agreed CCP Service. For the purposes of any such
pro rata allocation in relation to & Cleared Set Termination
Ameuvnt, Firm will only be obliged to determune such pro rata
allocation to the extent that it has information of the
termination amounts for all clients {mcluding Client) in relation
to the relevant Agreed CCP Service and Firm agrees that it will
use reasonable efforts to obtain such information or otherwise
determine the termination amount in accordance with the terms
of the clearing agresment with each such client

(h)  any outstanding obligation of Fim or Client under the Agreement to
refurn or transfer Title Transfer Collateral to the extent that the value
of such Title Transfer Collateral has besn taken into account for the
purposes of Clause 5.2.2(c}C) will not be reqguired to be performed;
and

(1) if, following a Fiom Tngger Event, any Fim/CCP Transaction is
Transferred from Firm to another clearing member of the Agreed CCP
Service through which that Fim/CCP Transaction 15 Cleared along
with all collateral or margin relating to such Finm/CCP Transaction
which has been posted to the relevant Agreed CCP, pursuant to the
Bule Set of such Agreed CCF Service, then for the purposes of Clause
5.2.2(b), the value of the comesponding Client Transaction shall be
zero and for the purpeses of Clause 3.2.2{c)(C) the Relevant Collateral
WValue m respect of that Client Transaction shall be zere. If any
Fim/CCP Transaction iz so Transferred but along with only a
proportion of the collateral or margin relating to such Fim/CCP
Transaction, then for the purposes of Clause 3.2.2(b) the value of the
corresponding Client Transaction shall be zero but for the purposes of
Clause 5.2.2{c)(C) the Belevant Collateral Value i respect of that
Client Transaction shall be reduced by the value of the collateral or
margin so ransferred as at the date 1t was transferred by the Agreed
CCP as determined by Firm.

Lad

CCF Defanlt:

Upon the econrrence of 2 CCP Default, the Chent Transactions in the relevant Cleared
Transaction Set will, except to the extent otherwise stated i the Bule Set, be dealt
with as et out below:

531 each Client Transaction m the relevant Cleared Transaction Set will
automatically termunate at the same time as the related Firm/CCP Transaction
and following such termination no further payments or deliveries in respect of

Copyright © 2013 by the Fumres i
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such Client Transaction or any default interest, howsoever described, on such
payment obligations will be required to be made but without prejudice to the
other provisions of the Clearing A greement, and the amount payable following
such temmunation will ke the Cleared Set Termmation Amount determined
pursuant to this Clause 3.3;

Ln
b
[

the value of each such termmnated Client Transaction for the purposes of
calculating the apphicable Cleared Set Termination Amount and Aggregate
Transaction Values will be equal to the relevant Fimn/CCP Transaction Value
of relevant part thereof;

533  the applicable Cleared Set Termunation Ameount will be determined by Firm
oL, of a5 3001 a3 reasonably practicable after, (x) if there were no outstanding
Client Transactions immediately prior to the occurrence of a CCP Default, the
date on which the CCP Default occurred, or (v) if there were outstanding
Client Transactons immediately prier 1o the occurrence of a CCF Defaulr, the
day on which the relevant Client Transactions had all been termunated and, in
either case, will be an amount equal to the sum, but withent duplication, of (1)
the Aggregate Transaction Value, (2) any amount which became payable, or
which would have become payable but for a condition precedent not bemg
satisfied, in respect of any such Client Transaction cn or pror to the
termination of such transactions but which remains unpaid at the time of such
termination, together with mterest on such amount m the same cwrency as
such amownt for the period from., and including, the orgmal due date for
payment to, but excluding, the date of termmation, if applicable (expressed as
a posifive amount if such unpaid ameunt 15 due from Finm to Client and as a
negative amount if such wnpaid amount is due from Client to Firm), (3) an
amonmt (which may be zero) equal to the Relevant Collateral Value in respect
of the relevant Client Transactions and (£) any other amount attributable to the
relevant Client Transactions under the Clearng Agreement, pro-rated where
necessary if such amount can be partially attributed to transactions other than
the relevant Client Transactions, which was payable but unpaid at the time of
termination and 13 not otherwize included mm Clauses 5.3.3(1) to 3.3.3(3).
together with interest on such amount in the same cwrrency as such amount for
the period from. and including, the onginal due date for payment to. but
excluding, the date of termination, if applicable (expressed as a posifive
amount if such wnpaid amount 15 due from Firm to Client and as a negative
amonmt if such unpaid amount 15 due from Client to Finn);

534  if a Cleared Set Termmation Amount 15 a positive mumber, it will be due from
Finu to Clhient and 1f a Cleared Set Termnation Ameunt 13 a negative number,
the absclute value of the Cleared Set Termination Amount will be due from
Client to Firm, and in each case will be payable, i accordance with this
hodule:

Ln
b
LA

the applicable Cleared Set Termination Amount will be pavable (1) if there
were no outstanding Client Transactions immediately prior to the ccourence
of a CCP Default, in the cuwrency in which a Liguidation Amount would be
payable under the Agreement and (2) if there were ocutstanding Client
Transactions immediately prier to the occurmrence of a CCP Default, in the
same cwrency as the termination amount payable by Firm or the relevant
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Agresd CCP, as applicable, i respect of the related termmated Finn/CCP
Transaction(s) in accordance with the relevant Fule Set (and any amount
imcluded m Clause 5.3.3 not dencminated m such currency will be included as
the Currency Equivalent Amount thereof);

53.6  Firm will notfy Client in writing of the applicable Cleared Set Termination
Amount prompily following Firm's detenmination of such amount pursuant to
Clause 3.3.3;

53.7  the applicable Cleared Set Termunation Amount will:

(a) if (x) payable by Client or (y) payable by Firm and there were no
outstanding Client Transactions immediately prior to the occurrence of
a CCP Default, be payable on the later of (A) the date on which the
termination amount payable by Finm in respect of the termumated
TFim/CCT Transaction(s) 13 pavable m accordance with the relevant
BEule Set and (B) the first Business Day after the date on which Client
recelves nofification of such Cleared Set Termination Amount pursuant
to Clause 5.3.6, prowvided that, 1f such netification pursuant to Clanse
5.3.6 15 deliverad on a date that 15 not a Business Day or after the
Payment Notification Cut-Off Time on any Business Day, such
notification will be deemed to have been delivered on the first
following day that is a Business Day; or

{b)  1f payable by Firm, be payable, subject to the application of Clause 8,
on the first Business Day after the date on which any portion of the
termination smount receivable by Firm m respect of all relevant
terminated Fim/CCP Transactions is recerved,; and

532 any outstanding ebligation of Firm or Client under the A greement to retum or
transfer Title Transfer Collateral to the extent that the value of such Title
Transfer Collateral has been faken mnfo account for the purposss of Clause
5.3.3(3) will not be required to be performed.

34 Hierarchy of Events:

541  Subject to Clause 5.4.2, 1f Client Transactions are capable of being terminated
pursuant to mere than one of Clanse 5.1, Clause 5.2 or Clause 5.3, then the
clanse n respect of which a party first exercises any right to termunate Client
Transactions {or, the clanse pursuant to which Client Transactions are
otherwise termunated, if earhier) will prevail for the purposes of the relevant
Client Tramsactions.

541 If each of a Firm Trigger Event and a CCP Default oceurs, either Clanze 5.3.2
or Clause 3.3, as the case may be, will take prionity in accordance with the
order of pricrity, if any, given to such events in the relevant Rule Set. provided
that, 1f no such order of pricnty is given in the relevant Bule Set, Clause 5.4.1
will apply.

543 If a Cleared Set Temunation Amount 13 determined pursuant to Clanse 3.2 or

Claunse 5.3 and before such Cleared Set Termmation Amount 15 paid an event
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occurs that would entitle Firm to termunate all other outstanding transactions
under the Clearing Agreement, such Cleared Set Termunation Amount will
remain payable in sccordance with Clause 5.2 or Clause 5.3, as applicable, and
will not be taken into account in the determination of the termination amount
a3 a result of such event.

544 If a Market Action Clause 15 specified mn the Module Annex then upon the
occurrence of a CCP Default the provisiens of Clause 3.3 shall apply to the
exclusion of the Market Action Clanse so specified but only to the extent of
and in relation to matters expressly provided for in Clause 5.3, Nothing in this
Clause 5.£.4 shall affect or prejudice the application or effectivensss of the
Market Action Clause specified im the Module Aonex mm any other
circimstances.

L
b
LA

Without prejudice to the terms of the Clearing Agreement, nothing m this
Module will prevent Fimrm or Client exercising any right to (enuminate any
ransactions under the Agreement which are not Clisnt Transactions.

Ser-off

Fimm may at any time and without notice to Client, set-off any Available Termination
Amount agamst any amount {whether actual or contingent, present or future) owed by
Firm to Client under the Cleanng Agreement or otherwise. For these purpeses, Firm
may ascribe a conunercially reasonable value to any amount which is confingent or
which for any other reason is unascertained.

LA
L

This Clause 3.5 shall apply to the exclusion of all Disapplied Set-off Provisions m so
far as they relate to Client Transactions; provided that, nothing in this Clause 5.5 shall
prejudice or affect such Disapplied Set-off Provisions in so far as they relate wo
transactions other than Client Transactions under the 4 greement.

6. PAYMENT ADJUSTMENT

6.1  Without prejudice to Clause 6.2, Client will notify Firm as soon as reasonably
practicable after becoming aware that (1) 1t has been, or will be, paid (or has otherwise
recerved, or will otherwise receive credit for) any amount or (i) it has recerved, or
will recerve any asset under the relevant Fule Set from an Agreed CCP m relation to
an Agreed CCP Service in connection with one or more Client Transactions and the
related Finn/CCP Transactions.

6.2  If any amount has been paid, or is payable, to Client (or Client has otherwize received
or will otherwise recerve credit for any amount) or if any asset has been received, or
shall be recetved, by Client from an Agreed CCP i relation to an Agreed CCP
Service under the relevant Eule Set and such amount or asset 1s attributable to
amounts that would otherwise be determined and/or payable under the Clearmg
Agreement and is not otherwise already taken inte account in the determination of
amounts payable under the Clearing Agreement, then Firm will make such adjustment
to the payment or other terms of the Clearing Agreement (which may melude, without
linutation, an obligation cn Client to pay to Firm any amount (1) received by Client
from an Agreed CCP and/or (11} comrespending to the value of an asset recerved by
Client from an Agreed CCP, that exceeds the amount due to Client from Firm in
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respect of that Agreed CCP Service umder the Clearing Agreement) as Firm
determines appropriate to account for any Losses that Firm may otherwise incur as a
result of such amount being paid, or payable, to Client, or Client otherwise receiving
credit for such amount, or such asset bemg recerved, or to be recerved, by Client from
the relevant Agreed CCP. Followmg the receipt of an asset by the Client in the
ciroumstances Teferred to n Clause 6.1 above, and when making the necessary
adjustments to the payment or other terms of the Clearing Agreement referred to
above, Finm shall take into sccount, for the purposes of such adjustment, the value of
the asset so received by the Client at the time that the Agreed CCP determines that
such asset is to be transferred to Client in accordance with the relevant Fule Set of
that Agreed CCP (imrespective of when such asset is actually recerved by Client).

7. INFORMATION COLLECTION, FATCA AND REPORTING

71 Collection of Informafion: Client shall promptly provide Firm with such information
as Fimm may reasonably require from tme 12 time, and shall updare thar mformation
a5 required by Firm from time to time, to enable Firm or any Affilate of Fimm o
comply with any Applicable Law. Client shall notify Fimn in writing within 30 days
of any material change in the validity of, or information contained in, any mformation
that Client has previously provided to Fimm further to this Clanse 7.1.

7.2 Withhelding: Chent or Firm may make sny FATCA Deduction it 13 required by
FATCA to make, and any payment required in commection with that FATCA
Deduction. Notwithstanding any provision of the Agreement to the contrary, neither
Client nor Firm shall be required to mcrease any payment in respect of which it makes
such a FATCA Deduction or otherwise compensate the recipient of the payment for
that FATCA Deduction.

73 FATCA Reporfing: Fimm, 13 Affiliates and its and their agents and service providers
may collect, store and process mformation cbtained from Client or otherwise m
connection with the Clearing Agreement and the Client Transactions for the purpose
of complying with FATCA or other Applicable Law, ncluding disclosures between
themselves and to Governmental Authorinies. Chent acknowledges that this may
mchide mansfers of mformation to junisdictions which do not have smet data
protection, data privacy laws or banking secrecy laws. Client shall ensure that, before
it or anyone on its behalf discloses information relating to any third party to Firm, its
Affiliates or its or their agents or service providers in connection with the Clearmg
Agreement or Client Transactions that third party has been provided with such
information and has given such consents or waivers as are necessary to allow Fimm, ifs
Affiliates and its or their agents and service providers to collect, store, process and
disclose his, her or its information as described in this Clanse 7.3,

74 Other Reporfing: Without prejudice to any provision of the Agreement relafing to
information or data or its disclosure, Client consents to the disclosure by Fimm, its
Affiliates and 1ts and their agents and service providers of any information or data in
comnection with or relating to Client, the Clearing Agreement and'or any Client
Transaction {(ncluding, without limitatien, pricing data) (1) to the extent that the Firm
determines it required, permitted or desirable to comply with Applicable Law and {11}
to the extent not permitted by Clause 7.4(1) above, if such disclosure 15 made to any
trade repositery registersd in accordance with Article 35 of EMIE. or recogmised in
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accordance with Article 77 of EMIR or one or more systems or services operated by
any such trade repository.

2. LIMITED EECOURSE

21  Client agrees that performance and payment obligations by Firm to Client under or in
respect of Client Transactions are limited by and contingent on the acmal performance
or payment by the relevant Agreed CCP to Fimm in relation to the related Finn/CCP
Transactions or any related collateral arrangements and Firm will only be obliged to
perform its obligations to Client under or m respect of Client Tramsactions to the
extent that the Agreed CCP actually performs its obligations to Firm in relation to the
related Fim/CCP Transactions or any related collateral amangements: provided that
amounts that wonld have been paid by the Agreed CCP to Fimm but for the application
of (1) netting or set-off in accordance with the relevant Fule Set and/or Applicable
Law or (i) any provision of the relevant Fule Set and/or Applicable Law that allows
the Agreed CCP 1o make paviments directly to Clisnt or Transfer relared Finm'CCP
Transactions upon the ccowrence of a Firm Trigger Event will, for the purposes of
this provision and without prejudics to Clause 6.2, be considerad to have been paid.

22  Fimm will give notice in writing to Client of any deduction, withhelding or other
reduction from any payment or performance effected under this Clause &, in each case
as soonm as reasonably practicable following the relevant event.

9. MISCELLANEOUS

%1  Accounfing: No provision of this Module 15 intended to address the accounting
treatment of the relafionships between Client, Finn and any Agreed CCP.

%2 Connterparts: Thiz Module may be executed and deliversd in counterparts (mcluding
by facsmule transmission and by electronic messaging system), each of which will be
deemed to be an onginal.

93 Other Prowvisions: If any Other Prowvisions are mecluded in the Module Annex, they
will constitute terms of this Module.

94  Mandatery CCP Provisions: Clisnt agrees to be bound by and comply with the
Mandatory CCP Provisions of each Agreed CCP Service.

25  Electromic Nofices: For the purposes of this Module, a communication, notice or
decument delivered by email or an electronic messaging system or made available on
an electronic platform will be weated as being in writing.

10. GOVERNING LAW AND JURISDICTION

The governing law. jurisdiction and dispute resolution provisions of the Agreement
will apply to this Module.
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11. DEFINITIONS
Az uzed m this Module:

"Additional Excluded Termination Amounts” means the amounts (if any) specified
as such in part 1 of the Module Annex.

"Admitted for Clearing” means, in respect of a Clearing Eligible Trade, such
Clearing Eligible Trade being admitted (whether automatically or otherwise and
which precess may follow a give-up to the Finm) to an Agreed CCP for cleanng in an
Agreed CCP Service with the intention that the related Fum/CCP Transaction is
recorded in the Client Account at the Agreed CCP Service.

"Affiliate” means, unless otherwise defined m the Agreement (in wlhich case,
netwithstandmg Clause 1.2 of tlis Moedule, the defimition of Affiliate in the
Apreement will prevail), in relation to anv perzon, any entity controlled, directly or
indirectly, by the person, any entity that controls, directly or indirectly, the person or
any enfity directly or indirectly under common centrol with the person. For this
purpose, “control” of any entity or person means ownership of a majority of the
voting power of the entity or person.

"Aggregate Transaction Value" means, in respect of the termination of Client

Transactions of a Cleared Transaction Set, an amount (which may be posifive or

negative or zero) equal to the aggregate of the Firm/CCP Transaction Values for all

Client Transactions in the relevant Cleared Transaction Set or, if there 13 just one

Fin/CCP Transaction Value in respect of all such Client Transactions, an amount

{which may be posifive or negative or zero) equal to such Fim/CCP Transaction
Jalue.

"Agreed CCP" means (a) any clearing orgamisation specified as such in Table A and
(b} any Trading Agreed CCP.

"Agreed CCP Service" means (a) any central counterparty cleanng service specified
in Table A from time to time and (b) any Trading Agreed CCP Service; provided that,
any Trading Agreed CCP Service that 1s subsequently specified in Table A shall cease
to be a Trading Agreed CCP Service but will be an Agreed CCP Service by virtue of
(a) of this definition.

"Agreement” means the contractual amangement between Finm and Client, as
specified m part 1 of the Module Amnex and as may be amended as between the
parties from time to time.

"Applicable Law"” means any applicable national, federal, supranatiomal, state,
regicnal, provincial, local or other statute, law. ordinance, regulaticn, mile, code,
gmdance, order, published practice or concession, judgment or decision of a
Governmental Authority or any agreement entered imte with or between any
Governmental Authority or Governmental Authorities.

"Available Termination Amount” means any Clearad Set Termination Amount or
other termination amowunt payable by Client to Firm under the Clearing Agreement
which 1z not an Excluded Temmnation Ameunt &t such time.

Copyright © 2013 by the Fumres 13-
and Options Associztion Clifford Chance 21




"Business Day" has the meaning given to 1t in Part 1 of the Module Annex.

"CCP Default” means the occurrence of a default. termination event or other similar
event i respect of an Agreed CCP that, under the relevant Bule Set, enfitles Firm to
terminate, or results in automatic termination of, Fimn/CCP Transactions.

"Cleared" means that (a) a Clearmg Eligible Trade has been Adnutted for Cleaning
and (b} the relevant Agreed CCP has become a party to a Firm/CCP Transaction in
respect of such Clearing Eligible Trade in accordanes with the relevant Eule Set. Any
reference m this Module to the time at which a Cleaning Eligible Trade 15 "Cleared”
means the time at which the related Firm/CCP Transaction arises in accordance with
the relevant Fule Set for the account of Client.

"Cleared Set Termination Amount” means the termination amount (which may be
positive or negative) payable by one party to the other in accordance with the Cleanng
Agreement mn respect of the termination of one or more Client Transactions of a
Cleared Transaction Set in accordance with the Clearing A greement.

"Cleared Transaction Set” means all Client Transactions i respect of which the
related Firm/CCP Transactions are cleared through the same Agreed CCP Service.

"Clearing Eligible Trade" means, with respect to an Agreed CCP and an Agreed
CCP Service, a transaction of any type which iz capable of being Cleared by Firm on
behalf of Client using such Agreed CCP Service and which is not of an Excluded

Transaction Type in respect of such Agreed CCP Service.
"Client" means the enfity specified as such in Part 1 of the Module Annex.

"Client Account” means (a} with respect to an Agresd CCP Service other than a
Trading Agreed CCP Service, an account of the type specified as such m respect of
such Apreed CCP Service in Table A and (b) with respect to & Trading Agreed CCP
Service, an account of the type specified as the Trading Tvype of Chent Default
Election m the Module Annex. PBeferences m this Module to transactions being
credited to or recorded m the Client Account are to such transactions being so cradited
or recorded for the account of Client.

"Client Transaction” means, with respect to a Fim/CCP Transaction. the related
transaction that arises between Firm and Client pursuant to Clause 3, as may be
modified from time to time m accordance with the Agreement.

"Currency Equivalent Amount” means the amount of the curreney in which a
termination amount is payable in accordance with a Eule Set required to purchase any
relevant amount denominated m a currency other than such currency at the spot rate
of exchange determined by the party determiming the termination amount on any
relevant date of determination.

"Disapplied Set-off Provisions” means the provisions specified as such in Part 1 of
the Module Annex.

"EMIR" means Regulation (EU) No. 648/2012 of the Eurcpean Parliament and of the
Counsel on OTC derivatives, central counterparties and tade repositories dated 4 July
2012,
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"Excess Margin" has the meaning (if any) given to it in Part 3 of the Medule Amnex.

"Excess Margin Posting Provisions” means the provisions (1if any) specified as such
in Part 3 of the Module Annex.

"Excluded Termination Amount” mezns, at any time: (3) any Cleared Set
Tenmination Ameount payable by Client to Firm under the Clearing Agreement the
rights of Fimm in respect of which are at such time subject to any mertgage, pledge,
lien, charge, assignment security interest or arrangement having a similar effect; and
(b} any Additional Excluded Termination Amounts (if applicable).

"Excluded Tramsaction Type” means, with respect to an Agreed CCP Service, any
type of transaction specified as an Excluded Transaction Type in respect of such
Agreed CCP Service in Table A.

"FATCA" meanz (5) sectione 1171 to 1474 of the U5, Internal Fevenus Code of
1986 or any asscciated regulations or other official guidance; (b) any treaty, law,
regulation or other official gmdance enacted in any other jurisdiction, or relating to an
intergovermmental agreement between the US and any other jurisdiction, which (in
either case) facilitates the implementation of paragraph (a); or (c) any agresment
pursuant to the implementation of paragraphs (a) or (b) above with any Governmental
Amthority.

"FATCA Deduction” means a deduction or withholding from a payment under the
Clearing A greement required by or otherwise in accordance with FATCA.

"Firm" means the entity specified as such in Part 1 of the Module Annex.

"Firm/CCP Transaction” means a wansaction between Firm and an Agreed CCP
that arises when the terms of a Clearing Eligible Trade are Cleared through the
relevant Agreed CCP Service, as may be modified in accordance with the relevant
Bule Set or Applicable Law.

"Firm/CCP Transaction Value” means, in respect of a terminated Client
Transaction or a group of termunated Client Transactions, an amount equal to the
value that i1z defermined in respect of or otherwise ascribed to the related Fim/CCP
Transaction or group of related Firm/CCP Transactions in accordance with the
relevant Fule Set following a Finn Trigger Event or CCP Default (to the extent such
Fule Set contemplates such a value in the relevant circumstance). If the walue
determined m respect of or otherwise ascribed to the related Firm/CCP Transaction(s)
under the relevant Rule Set reflects a pesifive value for Fim vis-g-vis the Agreed
CCP, the value determined in respect of such temmnated Client Tramsaction(s) will
reflect a positive value for Client vis-d-vis Firm (and will constitute a postfive amount
for any determumation under this Module) and, if the value determimed in respect of or
otherwize ascnbed to the related terminated Firnm/CCP Transactionis), under the
relevant Rule Set reflects a positive value for the relevant Agreed CCP viz-g-viz Firm,
the value determined in respect of such terminated Client Transaction(z) will reflect a
positive value for Fimm vis-a-vis Client (and will constitute a negative amount for any
determination under this Module). The value determined in respect of or otherwise
ascribed to the related Firm/CCP Transaction(s) under the relevant Bule Set may be
equal to zero.
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"Firm Trigger Event" means, with respect to an Agreed CCP Service, an event that
{a) the applicable Agreed CCP formally declares to Finn constitutes a default in
respect of Fim or (b) results in the automatic termination of all relevant Fin/CCP
Transactions (or would result in the automatic termination of all relevant Finn/CCP
Transactions if there were Firm/CCP Transactions outstanding at that time), in each
case m accordance with the relevant Eule Set.

"Governmental Authority” mesns any govemmental inter-govemmental or
supranational bedy, agency. department or regulatory, self-regulatory or other
authority or organisation anywhers i the world with competent jurisdiction.

"Individual Client Account” means, with respect to an Agreed CCP and an Agreed
CCP Service, an account relating to Client (including any Affiliates or principals of
Client) individually at such Agreed CCP in respect of such Agreed CCP Service.

"Losses” means any losses, claims, injunes, damages, judgments. ntersst on
judgments, assessments, taxes, costs, fees, charges, amownts paid i settlement or
other liabilities (including, without limitation, reasomable attorneys' fees, costs of
collection and any reasonable cost incurred m successfully defending against amy
clamm), provided that a persen's Losses will not include any injuries, costs, losses and
expenses which are directly caused by the relevant persen's fraud, wilful default or
gross negligence.

"Mandatory CCP Provisions" " means, with respect to an Agreed CCP Service (a)
the provisions, if any, specified as such m respect of such Agreed CCP Service m
Table & (which such specification may be by reference to a website of the relevant
Agreed CCP) or (b) 1f no such provisions are specified in respect of such Agreed CCP
Service in Table A, each provision, if any, specified by an Agreed CCP in respect of
an Agreed CCP Service as mandatory for melusion mn the terms of fransactions
between cleaning members of that Agreed CCP Service and their respective clients (to
the extent such clients are of the same classification for the purposes of the relevant
Rule Set as Client) and, m erther case, which such provisions may, without lmitation,
be mtended to be applicable and binding as between such cleanng members and their
respective clients or o create nghts of the relevant Agreed CCP against such clisnts
or habilitiss of such chents to that Agread CCP and which may be (i) published from
time to time by the relevant Agreed CCP on 13 website in a form that 15 accessible
without any subscription or payment of any fee and (i) amended and supplemented
from time to time by the relevant Agreed CCP.

"Market Action Clanse” has the meaning given to it in Part 1 of the Module Annex.

"Module" means this FOA Clearing Module.

"Module Annex" means the annex to this Medule, as may be amendad between the
parties from time to fime.

"Omnibus Client Account” means, with respect to an Agreed CCP and an Agreed
CCP Service, an account relating to Client together with other clients of Firm at such
Agreed CCP m respect of such Agreed CCP Service.
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"Other Provisions" means the provisions (if any) specified as such in Part & of the
IModule Annex.

"Payment Notification Cut-Off Time" has the meanmng given to it m Part 1 of the
IModule Annex.

"Relevant Collateral Value" means, in respect of the temumation of Client
Transactions m a Cleared Transaction Set, the value (without applying any "haircut”
but otherwise as determined in accordance with the Agreement) of all collateral that:

(a) iz atributable to such Client Transactions:

(b} has been transferred by one party to the other in accordance with the Cleanng
Agreement and has not been refurned at the time of such tenmination or
otherwise applied or reduced i accordance with the terms of the Cleanng
Agresment; and

{c) iz not beneficially owned by, or subject to any encumbrances or any other
interest of, the transfernng party or of any third person,

("Title Transfer Collateral™).

The Felevant Collateral Value will constitute a positive amount if the relevant Title
Transfer Cellateral has been framsferred by Client to Fimm and 1t or equivalent
collateral has not been retumed at the time of termination or otherwise applied or
reduced in accordance with the terms of the Clearing Agreement and a negative
amount if the relevant Title Transfer Collateral has been transferred by Firm to Client
and 1t or equvalent collateral has not been retumed at the time of termunation or
otherwise applied or reduced in accordance with the terms of the Clearing Agreement.

"Rule Set” means, with respect to an Agreed CCP Service, the miles, condifions, and
procedures, regulations, standard terms, memberslup agreements, collateral addenda,
notices, guidance, policies or other such docwments prommlgated by the Agreed CCP
in respect of the relevant Agreed CCP Service as amended and supplemented from
time to time.

"Specified Netting Contracts” has the meaming given to 1t in Part 2 of the Module

Annex.

"Table A" means the table et out in part & of the Module Amnex, as may be amended
in wrting between the parties from time to time.

"Tax" means any present or future tax, levy, impost, duty, charge, assessment or fee
of any nature {including interest, penalties and addifions thereto) that is imposed by
any government or other taxing authonty other than any Other Tax.

"Title Transfer Collateral” has the meaning given to it in the definition of "Relevant
Collateral Value".

"Title Transfer Provisions” means the provisions (if any) specified as such in Part &
of the Module Annex.
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"Trading Agreed CCP" means, m relation to a Trading Agreed CCP Service, the
clearing erganisation that offers that Trading Agreed CCP Service.

"Trading Agreed CCP Service” means a central coumterparty clearing service which
mests both of the following requirements:

{a) it 1s not a central counterparty clearing service that 1s specified as an "Agreed
CCP Service” in Table A; and

[5)] the parties have entersd into a transaction (the "New Service Transaction")
which 15 mtended to be a Client Transaction and Firm will clear the
corresponding Firm/CCP Transaction {assuming the New Service Transaction
were a Client Transaction) through that central counterparty cleaning service.

A central counterparty clearing service that meets both of the foregoing requirements
will become a Trading Agreed CCP Service from and including the date that the
parties enter mto the relevant New Service Transaction.

"Trading Mandatory CCP Provisions” means, in relation to a Trading Agreed CCP
Service, each prowisicn, if any, specified by the relevant Trading Agreed CCP in
respect of that Trading Agreed CCP Service as mandatory for inclusion i the terms
of transactions between clearing members of that Trading Agresd CCP Service and
their respective clisnts (to the extent such clients are of the same classification for the
purposes of the relevant Fule Set as Client) and, m either case, those of such
provisiens which may, without imitation, be intended to be applicable and binding as
betwesn such cleanng members and their respective clients or to create rights of the
relevant Tradmg Agreed CCP agamst such clisnts or labilifies of such clients to that
Trading Agreed CCP and which may be (1) published from time to time by the
relevant Trading Agreed CCP on its website in & form that 15 accessible without any
subseription or payment of any fee and (i) amended and supplemented from time to
time by the relevant Trading Agreed CCP.

"Trading Tvpe of Client Default Election” has the meaning given to it in Part 7 of
the Module Annex.

"Trading Tvpe of Client Account Default Election” has the meaming given te it in
Part 7 of the Module Annex.

"Transfer" means, in respect of a Firm/CCP Transaction, to transfer Firm's nights,
obligations and interest in or under such transaction, meluding by way of assignment,
novation of termination and replacement and “Transferred” will be construed
accordingly.
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[In wimess whereof, the parties have executed this Module to the Agreement on the
respective dates specified below with effect from the date specified on the first page of this

Module.]

[Firm] [Client]

(Name of Party) (Name of Party)

By e By
BIET .o Name:

Tatler e Title

Dater Diate ]

Changes may be regquired fo the sizmange blocks. Execution requiremsnts may differ o differear
Jjursdictons and for different entities and parties shonld therefore satisfy themsalves as to applicsble legal
raquiraments and amend the simnanrs block if nacessany.
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SCHEDULE 1
MODULE ANNEX

1. Definitions
"Additional Excluded Termination Amounts" means [+]
"Agreement” means [*].
"Business Day"
[has the meaning given to if m the Agresment ]
[means:
(a) in relation to notices, [+]; and
[13)] in relation to payments, [*].]
"Client" means [+].
"Disapplied Set-off Provisions" means [insert provisions of the Agreement which
may affect Cleared Transaction Sets and the operation of, in particular, Clause 5 and
atherwise as required].
"Firm" means [+].
"Market Action Clanse” means clanse [+] of the Agreement.

"Payment Notification Cut-Off Time" means [*].[*] time.

| ]

Payment Netting

"Payment Netting” [will][will not] apply.

If "Payment Netting”" applies, the followmg will constitute "Specified Netting
Contacts” for the purpose of this Module i respect of the specified transactions or

groups of ransactions:

[include descriptions of relevant agreements/ Services/documenis in respect of which
Client Transactions and'or other payments will be subject to payment netting, if
applicable]

i Excess Margin Posting
"Excess Margin Posting” [will][will not] apply.
If "Excess Margin Posting" applies then:
"Excess Margin" means [+]; and

The followmg will consttute the "Excess Margin Posting Provisions” for the purpose
of this Module:
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[
4. Client Money Margin
"Client Money Margin” [will][will not] apply.

3. Non-Cash Security Interest Margin
"INon-Cash Security Interest Margm” [will][will not] apply.
6. Title Transfer Provisions

"Title Transfer Provisions" means [+].
7. Trading Default Elections
"Trading Type of Client Default Election” means [+].
"Trading Tvpe of Client Account Default Election” means [+].
g Other Provisions

[l
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Draft: 28 August 2013

"Agreed CCP"

Table A
Type of Client
Account and
"Agreed CCP Mandatory CCP "Excluded Custodian Details (if

Service"

Provisions

Transaction Type'

Type of Client

applicable)

[Insert name of CCP]

[4s a Cleared
Transaction Ser will
comprise all Client
Transactions relating
to a particular
Agreed CCP Service,
"Agreed CCP
Service" as specified
here should reflect
the netting set
resulting from the
Rule Set of the Agreed
CCP]

[Insert Mandatory
CCP Provisions of
the relevant Agreed
CCP Service]

[Individual Client
Aecount / Omnibus
Client Account)

[Ver Omnibus/Gross
Ommnibus/Full
Physical
Segregation/Tvi- or
Quad-Partite
Arrangement/Details
of any applicable
Cusrodian(s)]

The Trading Agreed
CCP relating to the

relevant Trading
Agreed CCP Service

Each Trading Agreed
CCP Service

The Trading
Mandatory CCP
Provisions relating to
the relevant Trading
Agreed CCP Service

As agreed between
the parties from time
to time

The Trading Type of
Client Default
Election

The Trading Type of
Client Account
Default Election
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Possible Documentation Structures

ETD only or ETD and OTC Option #1

FOA + FOA Clearing
ToB Module
Client

ETD and OTC Option #2

CCP2 CCP3

FOA + FOA Clearing + ISDA/FOA
ToB Module Addendum
Client
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FOA Clearing Module vs ISDA/FOA
Addendum: Key Similarities

* Both look to provisions of the Terms of
Business and portfolio netting

Client Default

Firm Trigger - Both override the Terms of Business
=411 1a1e HO{®I I and create netting sets per Agreed CCP

Default Service
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FOA Clearing Module vs ISDA/FOA
Addendum: Key Differences

Deletion of
provisions from
Addendum:

Futures Terms
of Business -
specific margin
provisions:

Other regulatory
provisions:

General tailoring

* All ISDA-specific language
* “Service Provider” provisions

« Valuation of Client Transactions following
Client Default

* Pre-Default Porting rights

* Allowing multiple daily margin calls
» Excess margin posting arrangements

* Security interest margin converted into title
transfer margin, if necessary

* FATCA (withholding and disclosure)

* Trade repository reporting confidentiality
waiver
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SCHEDULE 1
MODULE ANNEX

1. Definitions
"Additional Excluded Termination Amounts" means [+]
"Agreement" means [*].
"Business Day"
[has the meaning given to it in the Agreement. ]
[means:
(a) in relation to notices, [*]; and
(b) in relation to payments, [+].]
"Client" means [*].
"Disapplied Set-off Provisions" means [insert provisions of the Agreement which
may affect Cleared Transaction Sets and the eperation of, in particular, Clause 5 and
otherwise as required)].
"Firm" means [+].
"Market Action Clause"” means clause [+] of the Agreement.
"Payment Notification Cut-Off Time" means [+].[+] time.
2. Payment Netting
"Payment Netting" [will][will not] apply.
If "Payment Netting" applies, the following will constitute "Specified Netting
Contracts" for the purpose of this Module in respect of the specified transactions or
groups of transactions:
[include descriptions of relevant agreements/services/documents in respect of which
Client Tramnsactions and/or other payvments will be subject to payment netting, if
applicable]
3. Excess Margin Posting
"Excess Margin Posting" [will][will not] apply.
If "Excess Margin Posting'" applies then:

"Excess Margin" means [+]: and

The following will constitute the "Excess Margin Posting Provisions" for the purpose

of this Module:
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[+]
4. Client Money Margin
"Client Money Margin" [will][will not] apply.
5. Non-Cash Security Interest Margin
"Non-Cash Security Interest Margin" [will][will not] apply.
6. Title Transfer Provisions
"Title Transfer Provisions" means [+].
7. Trading Default Elections
"Trading Type of Client Default Election" means [+].

"Trading Type of Client Account Default Election" means [+].

8. Other Provisions
[
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Draft: 28 August 2013

"Agreed CCP"

Table A
Type of Client
Account and
"Agreed CCP Mandatory CCP "Excluded Custodian Details (if

Service"

Provisions

Transaction Type"

Type of Client

applicable)

[Insert name of CCP]

[4s a Cleared
Transaction Ser will
comprise all Client
Transactions relating
to a particular
Agreed CCP Service,
"Agreed CCP
Service" as specified
here should reflect
the netting set
resulting from the
Rule Set of the Agreed
CCP]

[Insert Mandatory
CCP Provisions of
the relevant Agreed
CCP Service]

[Individual Client
Aecount / Omnibus
Client Account)

[Ver Omnibus/Gross
Ommnibus/Full
Physical
Segregation/Tvi- or
Quad-Partite
Arrangement/Details
of any applicable
Cusrodian(s)]

The Trading Agreed
CCP relating to the

relevant Trading
Agreed CCP Service

Each Trading Agreed
CCP Service

The Trading
Mandatory CCP
Provisions relating to

the relevant Trading
Agreed CCP Service

As agreed between
the parties from time
to time

The Trading Type of
Client Default
Election

The Trading Type of
Client Account
Default Election

Copynight © 2013 by the Futures and Options
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BACKGROUND

B Existing set of netting opinions
B Why a new set of netting opinions?

—)

FOA Clearing Module and ISDA/FOA Client Cleared OTC
Derivatives Addendum

1. EMIR mandates clearing of certain OTC derivatives, but also imposes
requirements on CCPs and clearing members (CMs) for exchange-traded

derivatives

2. EMIR rules include:
i. segregation of house and client accounts
ii. understood to require separate net sums for each CCP service
iii. “porting” (transfer) of positions/margin if CM defaults
iv. “leapfrog” of net payment to Clients if CM defaults
3. Capital Requirements Regulation
i.  reinforces need for netting opinions for counterparty exposures
ii. introduces capital requirement for exposures to CCPs (not covered by the present project)

iii. allows capital relief for CMs where CCP defaults but CM is not liable to Client
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Jurisdictional
Scope
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NETTING ANALYZER LIBRARY
NEW OPINIONS —-PHASE 1
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_ all 2
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More to come
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New Set of Opinions

B Phase 1 of the Netting Opinions Update:
>

>

A\

34 jurisdictions

(Australia, Austria, Bahamas, Belgium, Bermuda, British Virgin Islands, Canada — Quebec, Canada —

Ontario, Cayman Islands, Denmark, Finland, France, Germany, Greece, Guernsey, Hong Kong, Ireland,
Israel, Italy, Japan, Jersey, Luxembourg, Malta, Netherlands, Norway, Portugal, Scotland, Singapore,
Spain, Sweden, Switzerland, Turkey and US)

All existing opinions except Norway

Phase 2 of the Netting Opinions Update:

Jurisdictions covered by the existing opinions and not already
covered by Phase 1.

CCP Opinions 2013

7 CCPs covered: Eurex, ICE Clear, LCH Ltd, LCH SA, Nasdaq
OMX, CME Clearing Europe and ECC AG

Detailed questionnaire
Scope will be extended
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New terminology —
more flexibility
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TERMINOLOGY OF NEW OPINIONS

B FOA Netting Agreement and Clearing
Agreement

> FOA Netting Agreement = FOA documentation used alone

> Clearing Agreement = FOA documentation + FOA Clearing
Module and/or ISDA/FOA Client Cleared OTC Derivatives
Addendum

B Core Provisions and Non-material
Amendments

> Core Provisions: narrower and now specific to certain opinions

> NMA: more extensive

m) More flexibility for FOA members
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Default
scenarios
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DEFAULT SCENARIOS DEALT WITH IN THE
NEW OPINIONS

B Under an FOA Netting Agreement

v Client = Defaulting Party
v Firm = Defaulting Party (Two-Way)

> In both cases, the FOA Netting Provision and FOA Set-Off
Provisions would apply

B Under a Clearing Agreement
v Client = Defaulting Party
> The FOA Netting Provision and FOA Set-Off Provisions apply
v Firm Trigger Event / CM Trigger Event
v CCP Default
>

In both cases, the netting and set-off provisions of the FOA
Module and/or ISDA/FOA Addendum would apply
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the opinions

Clifford Chance 49




STRUCTURE OF THE OPINIONS (1/2)

B Structure common to the existing and new
opinions

> Body of the opinions deal with corporates and banks
(incorporated in the jurisdiction of the opinion or with a branch
in such jurisdiction)

> Schedules deal with the entities listed in paragraph 1.2 of the
opinion (e.g. insurance companies, individuals, pension
funds...)

> Paragraph 1: Terms of reference
> Paragraph 2: Assumptions

> Paragraph 3: Opinions

> Paragraph 4: Qualifications

> Annexes: Definitions
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STRUCTURE OF THE OPINIONS (2/2)

B \What's new in the new opinions?

> Paragraph 3 is more extensive because it now has to deal with
default scenarios under the FOA Module and the ISDA/FOA
Addendum

> Paragraph 3 also requires from local counsel that they indicate
whether:

0 any amendments to the documentation are
necessary/desirable

o whether any additional wording should be treated as part
of the Core Provisions
> Annex 4 is more extensive as well
0 in existing opinions: only the NMA
0 in new opinions: Core Provisions + NMA
> New Annex 5: for ease of reference, aggregates in one place

all the necessary/desirable amendments and additions to the
Core Provisions
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List of
opinions
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List of opinions of the new set of opinions

Opinions deal with “enforceability” of the applicable netting, set-off and title transfer
provisions i.e. self-help remedies, not judicial remedies

v Paragraph 3.1: Insolvency Proceedings applicable to the entity incorporated or established in
the jurisdiction (in most jurisdictions, could be the Client or the Firm/CM)

v Paragraph 3.2: Recognition of choice of law

v Paragraph 3.3: Enforceability of FOA Netting Provisions (applies to the default of any Party
under an FOA Netting Agreement and default of the Client under a Clearing Agreement)

v Paragraph 3.4 and 3.5: Enforceability of the netting provisions of the FOA Module and
ISDA/FOA Addendum (under a Clearing Agreement only)

v Paragraph 3.6: do-no-harm opinion

v Paragraph 3.7: Enforceability of FOA Set-Off Provisions (under an FOA Netting Agreement and
under a Clearing Agreement)

v Paragraph 3.8: Enforceability of the set-off provision of the FOA Module and FOA Set-Off
Provisions (where not disapplied by the FOA Module) under a Clearing Agreement

v Paragraph 3.9: Enforceability of the set-off provision of the ISDA/FOA Addendum

v Paragraph 3.10: Enforceability of the Title Transfer Provisions under an FOA Netting Agreement
or a Clearing Agreement

v Paragraph 3.11: Do-no-harm opinion in relation to Title Transfer Provisions used in combination
with security interest margin

v Paragraphs 3.12 to 3.16: These opinions deals with issues that have been identified in the past
as possibly problematic for Reg Cap purposes
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Possible issues

B Statutory insolvency set-off (creation of
separate netting sets?)

B Effect of special legislation giving effect to
EMIR, protection of CCP default
management (eg Settlement Finality
Directive)?

B Netting legislation requiring the close-out of
all transactions under the agreement

B Timing of close-out (automatic termination

jurisdictions)

B Combined use of title transfer and security
interest clauses?
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