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Introduction and overview

Th hit t f th FOA D t tiThe architecture of the FOA Documentation 
Library
Key provisions of the FOA Clearing Moduley g

Refreshments

The FOA Clearing Module and the 
ISDA/FOA Addendum
Key elections in the Annex to the FOA 
Clearing Module
The FOA Clearing Module and the FOA g
Legal Opinions
Q&A
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CPD Points

Please sign our register and take one of our 
CPD Forms.

You will need to inform your CPD points 
administrator of your attendance.

ATTENDANCE REGISTER 

PLEASE PASS THIS FORM TO THE NEXT PERSON IN THE LECTURE 

Please return to Samantha Odell at 26S.18 if register is found with completed information.  

LOCATION: LONDON 

COURSE CODE/ TYPE:  

DATE OF COURSE/MEETING: 18 October 2013  

START TIME: 1:30pm 

FINISH TIME: 4:30pmFINISH TIME: 4:30pm 

TOTAL CPD HOURS: 3 Hours  

COURSE TITLE:  FOA Clearing Module Training Event 

Speakers: Preparation Time Speaking Time Accredited 
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(Clifford Chance employees: please 
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The architecture of the FOA DDocumentation Library

Clifford Chance



CRDIV/CRR

CRDIV/CRR  Section 7, 
Chapter 6 (Art. 
296(2)(b))

CRDIV/CRR  Section 1, 
Chapter 4 (Art. 

194(1))

CRDIV/CRR  Section 7, 
Chapter 6 (Art. 
296(2)(b))

CRDIV/CRR  
Chapter 

306(

Bankruptcy remoteness

Risk‐reducing LO  now explicitly required

Netting opinions Collateral  NCCP opinions 
(most of them to

Netting

Netting opinions opinions (most of them to 
be updated)

Expanded and updated
New in the FOA Library

New in the FOA Library

Chan

FOA Standard Terms of Business 
(netting module + collateral & margin 

module)
CCP Rules

EMIR IAS 32

Section 9, 
6 (Art. 
(2))

EMIR  Art. 39(7) IAS 32 (paras  42+ and 
AG38A+)

Work in progress
Work in progress

NEW NETTING 
Standard industry 

disclosure 
document – in

IAS 32 OPINIONS 
– in conjunctionOPINIONS

document  in 
conjunction with 

ISDA

in conjunction 
with ISDA

ISDA/FOA

nge of netting mechanics

ISDA/FOA 
Client 

Cleared OTC 
derivatives 
Addendum

FOA Clearing 
Module
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Key provisions of the FOA Cleearing Module

Clifford Chance



Background

• Central purpose of the Cle

− Compliance with EMp

− Create separate nett

• Also include helpful supplAlso include helpful suppl

− FATCA

limited recourse− limited recourse

earing Module

MIR

ting set for each “Agreed CCP Service”

ementary provisionsementary provisions

Clifford Chance 7



The FOA Clearing Module 

• Used together with FOA standard terms suc
Professional Client Agreement

• Scope is transactions cleared through an “A
CCP Service”

CCP h lti l i− some CCPs may have multiple services

− direct clearing

• Changes how Client Transactions are dealt
Firm or CCP defaults

• Main purpose is to provide for separate net• Main purpose is to provide for separate net 
each Agreed CCP Service 

ch as 
CCP3

Agreed CCP1 CCP2

ForeignForeign 
CMFirm/CCP 

Transactions

t with if 

sums for

Firm (CM)

sums for Client 
Transactions

Client
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The FOA Clearing Module andd the ISDA/FOA Addendum

Clifford Chance



Possible Documentation Struc

ETD only or ETD and OTC Option #1

CCP1 CCP2 CCP3

Firm

FOA Clearing 
Module

FOA
ToB +

ModuleToB

Client

ctures

ETD and OTC Option #2

CCP1 CCP2 CCP3

FiFirm

FOA Clearing 
Module+ ISDA/FOA 

Addendum+FOA
ToB Module AddendumToB

Client
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FOA Clearing Mo
Addendum: Key S

•Client Default

•Firm Trigger •
a
S

Firm Trigger 
Event and CCP 

Default

odule vs ISDA/FOA 
Similarities

• Both look to provisions of the Terms of 
Business and portfolio nettingp g

• Both override the Terms of Business• Both override the Terms of Business 
and create netting sets per Agreed CCP 
Service
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FOA Clearing Mo
Addendum: Key D

Deletion of 
provisions from 

Addendum:

F t TFutures Terms 
of Business -

specific margin 
provisions:

Other regulatory 
provisions:

General tailoring

odule vs ISDA/FOA 
Differences

• All ISDA-specific language
• “Service Provider” provisions
• Valuation of Client Transactions following 

Cli t D f ltClient Default
• Pre-Default Porting rights

• Allowing multiple daily margin calls
• Excess margin posting arrangements
• Security interest margin converted into title 

transfer margin if necessarytransfer margin, if necessary

• FATCA (withholding and disclosure)
• Trade repository reporting confidentiality 

waiver
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Key elections in the Module Annnex 
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The FOA Clearing Module andd the FOA Legal Opinions

Clifford Chance



BACKGROUND

Existing set of n
Wh tWhy a new set o

FOA Clearing Modu
D i ti Add dDerivatives Addend

1. EMIR mandates clear
requirements on CCPsq
derivatives 

2. EMIR rules include:
i ti f hi. segregation of house 

ii. understood to require

iii. “porting” (transfer) of 

iv. “leapfrog” of net paym

3. Capital Requirements 
i. reinforces need for ne

ii. introduces capital req

iii. allows capital relief fo

etting opinions
f tti i i ?of netting opinions?

ule and ISDA/FOA Client Cleared OTC 
um

ing of certain OTC derivatives, but also imposes 
s and clearing members (CMs) for exchange-traded g ( ) g

d li t tand client accounts

e separate net sums for each CCP service

positions/margin if CM defaults

ment to Clients if CM defaults

Regulation 
etting opinions for counterparty exposures

uirement for exposures to CCPs (not covered by the present project)

r CMs where CCP defaults but CM is not liable to Client
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JurisdictionalJurisdictional 
Scope
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NETTING ANNETTING AN
EXISTI

77 
JURISJURIS

75 NETTING75 NETTING 
OPINIONS

CC

NALYZER LIBRARYNALYZER LIBRARY
NG OPINIONS

SDICTIONSSDICTIONS

76  
COLLATERALCOLLATERAL 

OPINIONS

45 CCP 
OPINIONS
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NETTING ANNETTING AN
NEW OPIN

34  JU

34 NETTING34 NETTING 
OPINIONS

M
unun

NALYZER LIBRARYNALYZER LIBRARY
NIONS –PHASE 1
URISDICTIONS

More to come 
nder Phase 2nder Phase 2

CCP OPINIONS: 
7 CCPs
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New Set of Opinio

Phase 1 of the N
34 jurisdictions 
(Australia, Austria, Bahamas, Belg
Ontario, Cayman Islands, Denma, y ,
Israel, Italy, Japan, Jersey, Luxem
Spain, Sweden, Switzerland, Turk

All existing opinions 

Phase 2 of the N
Jurisdictions covered
covered by Phase 1

CCP Opinions 2
7 CCPs covered: Eu
OMX, CME Clearing
D t il d tiDetailed questionna
Scope will be extend

ons

Netting Opinions Update:

gium, Bermuda, British Virgin Islands, Canada – Quebec, Canada –
rk, Finland, France, Germany, Greece, Guernsey, Hong Kong, Ireland, , , , y, , y, g g, ,

mbourg, Malta, Netherlands, Norway, Portugal, Scotland, Singapore, 
key and US)

except Norway

Netting Opinions Update:
d by the existing opinions and not already 
. 

2013
urex, ICE Clear, LCH Ltd, LCH SA, Nasdaq
g Europe and ECC AG
iire
ded
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New terminologyNew terminology –
more flexibility
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TERMINOLOGY 

FOA Netting A
Agreement

FOA Netting Agr
Clearing Agreem
Module and/or ISModule and/or IS
Addendum

C P i iCore Provision
Amendments

Core Provisions
NMA: more exte

More flexibility fo

OF NEW OPINIONS

Agreement and Clearing 

reement = FOA documentation used alone
ment = FOA documentation + FOA Clearing 
SDA/FOA Client Cleared OTC DerivativesSDA/FOA Client Cleared OTC Derivatives 

d N t i lns and Non-material 

: narrower and now specific to certain opinions
ensive

or FOA members
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DefaultDefault 
scenarios
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DEFAULT SCENA
NEW OPINIONS

Under an FOA
Client = Defaulti
Firm = Defaultin
In both cases, th
Provisions wouldProvisions would

Under a CleariUnder a Cleari
Client = Defaulti
The FOA Netting
Firm Trigger Eve
CCP Default
In both cases, th
Module and/or IS

ARIOS DEALT WITH IN THE 

A Netting Agreement
ng Party
g Party (Two-Way)

he FOA Netting Provision and FOA Set-Off 
d applyd apply

ing Agreementing Agreement
ng Party
g Provision and FOA Set-Off Provisions apply
ent / CM Trigger Event

he netting and set-off provisions of the FOA 
SDA/FOA Addendum would apply
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Structure ofStructure of 
the opinions
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STRUCTURE OF

Structure comm
opinionsopinions

Body of the opin
(incorporated in(incorporated in 
in such jurisdictio
Schedules deal 
opinion (e g insopinion (e.g. ins
funds…)
Paragraph 1: Te

Paragraph 2: As

Paragraph 3: Op

Paragraph 4: QuParagraph 4: Qu

Annexes: Definit

F THE OPINIONS (1/2)

mon to the existing and new 

nions deal with corporates and banks 
the jurisdiction of the opinion or with a branchthe jurisdiction of the opinion or with a branch 
on)
with the entities listed in paragraph 1.2 of the 
urance companies individuals pensionurance companies, individuals, pension 

rms of reference

ssumptions

pinions

ualificationsualifications

tions
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STRUCTURE OF

What’s new in 
P h 3 iParagraph 3 is m
default scenarios
Addendum

Paragraph 3 also
whether:
o any amendmo any amendm

necessary/d
o whether any

of the Coreof the Core 

Annex 4 is more
o in existing oo in existing o
o in new opini

New Annex 5: fo
all the necessary
Core Provisions

F THE OPINIONS (2/2)

the new opinions?
t i b it h t d l ithmore extensive because it now has to deal with 

s under the FOA Module and the ISDA/FOA 

o requires from local counsel that they indicate 

ments to the documentation arements to the documentation are 
desirable 
y additional wording should be treated as part 
ProvisionsProvisions 

e extensive as well
opinions: only the NMAopinions: only the NMA
ions: Core Provisions + NMA

or ease of reference, aggregates in one place 
y/desirable amendments and additions to the 
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List ofList of
opinions
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List of opinions of
Opinions deal with “enforceab
provisions i.e. self-help remed

Paragraph 3.1: Insolvency Proc
the jurisdiction (in most jurisdic

Paragraph 3.2: Recognition of 

P h 3 3 E f biliParagraph 3.3: Enforceability o
under an FOA Netting Agreeme

Paragraph 3.4 and 3.5: Enforce
ISDA/FOA Addendum (under a(

Paragraph 3.6: do-no-harm opi

Paragraph 3.7: Enforceability o
under a Clearing Agreement)

Paragraph 3.8:  Enforceability o
Provisions (where not disapplie

Paragraph 3.9: Enforceability o

Paragraph 3.10: Enforceability 
or a Clearing Agreement

Paragraph 3.11: Do-no-harm o
with security interest marginwith security interest margin

Paragraphs 3.12 to 3.16: These
as possibly problematic for Reg

f the new set of opinions
ility” of the applicable netting, set-off and title transfer 
ies, not judicial remedies 
ceedings applicable to the entity incorporated or established in 

ctions, could be the Client or the Firm/CM)

choice of law

f FOA N i P i i ( li h d f l f Pof FOA Netting Provisions (applies to the default of any Party 
ent and default of the Client  under a Clearing Agreement)

eability of the netting provisions of the FOA Module and 
a Clearing Agreement only)g g y)

inion

of FOA Set-Off Provisions (under an FOA Netting Agreement and 

of the set-off provision of the FOA Module and FOA Set-Off 
ed by the FOA Module) under a Clearing Agreement

of the set-off provision of the ISDA/FOA Addendum

of the Title Transfer Provisions under an FOA Netting Agreement 

pinion in relation to Title Transfer Provisions used in combination 

e opinions deals with issues that have been identified in the past 
g Cap purposes
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PossiblePossible 
issues
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Possible issues

Statutory insol
separate nettinseparate nettin
Effect of specia
EMIR, protecti
management (
Directive)?
Netting legislatett g eg s at
all transactions
Timing of closeTiming of close
jurisdictions)
C bi dCombined use
interest clause

vency set-off (creation of 
ng sets?)ng sets?)
al legislation giving effect to 
on of CCP default 
(eg Settlement Finality 

tion requiring the close-out of t o equ g t e c ose out o
s under the agreement
e out (automatic terminatione-out (automatic termination 

f titl t f d ite of title transfer and security 
es?
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Questions
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