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Reminders

 The webinar will be recorded and posted to the FIA website
within 24 hours of the live webinar.

e Please use the “question” function on your webinar control
panel to ask a question to the moderator or speakers.

Disclaimer: This webinar is intended for informational purposes only and is not intended to provide
investment, tax, business, legal or professional advice. Neither FIA nor its members endorse, approve,

recommend, or certify any information, opinion, product, or service referenced in this webinar. FIA makes
no representations, warranties, or guarantees as to the webinar’s content.
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’ Speakers

Michael Murray Michael Spafford Leo Tsao
Partner, Paul Hastings LLP Partner, Paul Hastings LLP Partner, Paul Hastings LLP
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DOJ’s Corporate Enforcement Program

 U. §. Department of Justice

Office of the Deputy Attorney General

Washiigton, D.C/ 20530

Jlia :  August 28, 2008
e : B
10 s B T af Depm'tmcrit Compmimm 7
Deputy Attorney General W _'U“"em“"“*““"m“’“
Lisa Monaco o
.!JI Qﬂ of Busgnegs Org;ﬁi'z:-aﬁggs. I

. SUBIECT:

Attached to llm. memorandum 15 a revision of the Pri inciples of Federal Pmsecutmn 01
Business Organizations, previously issued by Deputy Attorney General Paul MoNulty in
December 2006. The revised Principles will be set forth for the first time in the United States

- Aftorners  Manual, and will be binding on all federal prosecutors within the Department of
Justice. The rev.ised-P.rinciples_iw-i]] be effective immadfme‘ly,-oh'a prospeetive I:':ﬂ-sis.

' The Department of Justice, through the Dcputy Attorney General‘s Office, has
undertaken petiodie revision of its policies conceming faetors to consider i the pmsewhou of
business organizations: Suchrevisions should not be understood as criticism of prosecutors who
dpphad the prxor poholea diilg&ntly and in good raith, bur rather as an effort to reﬁne the
well as comments from other actors w:thm the, mmmal Justlce \;yc;tcm thb _flldll:l&l'y, and tkc
" broaderlegal cammumly s explained further below, the principal revisions to the Principles
coricern what measures a business entity must take to qualify for the long-recognized

Assistant Attorney G eneral “‘cooperation” mltlgatmg factor, as well as how payment of atforneys” fees by a business
H organization for its officers or employees, or participation in a joint defense or similar
Kenneth Polite apreeiment, will be considered in tIIc pmaecutwe ‘analysis. Much of the remainder of'the

; Prmchlas is unchanged



DOJ’s Evolving Corporate Enforcement Program

Consideration of recidivism
* Broadens the scope of relevant prior misconduct.

Increased willingness to use monitorships.
e Reverses prior presumption against monitorships.

New requirements for corporate cooperation credit:
e (1) identification of “all individuals involved in or responsible for the
mlaconduct at issue, regardless of their position, status, or seniority”;
an

e (2) provision to the DOJ of “all non-privileged information relating to
that misconduct.”

.
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4 DOJ’s Evolving Corporate Enforcement Program

Willingness to bring harder cases
* Prosecutors should not fear losing cases

Data analytics will play a larger role
e This will be particularly relevant to market manipulation cases

Focus on cryptocurrency
e Cryptocurrency may facilitate a wide range of misconduct

Engagement with the Private Sector
* Creation of the Corporate Criminal Advisory Group

Continued Coordination with Domestic and International Agencies
e CFTC casesinclude both market manipulation and foreign corruption

FIA



DOJ’s Evolving Corporate Enforcement Program

U.S. Department of Justice
Criminal Division

The DOJ is closely focused on corporate compliance
programs for corporate resolutions.

Evaluation of Corporate Compliance Programs

(Updated June 2020)

Three questions that the DOJ will ask: Introduction

The “Principles of Federal Prosecution of Business Organizations” in the Justice Manual
« . , . describe specific factors that prosecutors should consider in conducting an investigation of a
® IS the COFpO ratlon S com pI lance progra m corporation, determining whether to bring charges, and negotiating plea or other agreements.
H [} JM 9-28.300. These factors include “the adequacy and effectiveness of the corporation’s

well designed? . | . = o
compliance program at the time of the offense, as well as at the time of a charging decision” and
the corporation’s remedial efforts “to implement an adequate and effective corporate

e I S the program bei ng a ppl ied ea rnestly a nd compliance program or to improve an existing one.” JM 9-28.300 (citing JM 9-28.800 and JM 9-

28.1000). Additionally, the United States Sentencing Guidelines advise that consideration be

. . (4 .

|n gOOd falth? In Other Words, |S the program given to whether the corporation had in place at the time of the misconduct an effective
compliance program for purposes of calculating the appropriate organizational criminal fine. See

adeql:late |y resoou rCEd and €em powered to U.5.5.G. §§ 8B2.1, 8C2.5(f), and 8C2.8(11). Moreover, the memorandum entitled “Selection of

funCt|On effect|ve|Y? Monitors in Criminal Division Matters” issued by Assistant Attorney General Brian Benczkowski

(hereafter, the “Benczkowski Memo”) instructs prosecutors to consider, at the time of the

« . ) . resolution, “whether the corporation has made significantinvestmentsin, and improvements to,

b DOES the Corporatlon S Compllance program its corporate compliance program and internal controls systems” and “whether remedial

(O H improvements to the compliance program and internal controls have been tested to

Work In praCtlce? demonstrate that they would prevent or detect similar misconduct in the future” to determine
whether a monitor is appropriate.

Wi” be d faCtOF in the fOrm Of reSO|Uti0n, amou nt This document is meant to assist prosecutors in making informed decisions as to whether,
pena |ty and monitorship and to what extent, the corporation’s compliance program was effective at the time of the
’

offense, and is effective at the time of a charging decision or resolution, for purposes of
determining the appropriate (1) form of any resolution or prosecution; (2) monetary penalty, if
any; and (3) compliance obligations contained in any corporate criminal resolution (e.g.,
monitorship or reporting obligations).




DOJ Cryptocurrency Enforcement Priorities

ATTORNEY
GENERALS

CYBER

DIGITAL
TASK FORCE

CRYPTOCURRENCY

ENFORCEMENT
FRAMEWORK

In October 2021, the DOJ announced the
formation of the National Cryptocurrency
Enforcement Team.

o Team dedicated to cryptocurrency
investigations and prosecutions

In October 2020, the DOJ issued its
Cryptocurrency Enforcement Framework.

o0 Outlined the strategy for investigating and
prosecuting cryptocurrency crimes.

0 Focus was on Bank Secrecy Act and other
corporate compliance-based crimes.

JUSTICE NEWS

Department of Justice

Office of Public Affairs

FOR IMMEDIATE RELEASE Waednesday, October 6, 2021

Deputy Attorney General Lisa O. Monaco Announces National Cryptocurrency
Enforcement Team

Deputy Attorney General Lisa O. Monaco announced today the ereation of a National Cryptocurrency Enforcement Team
[MCET), to tackle complex investigations and prosecutions of criminal misuses of crvptocurrency, particularly erimes
committed by virtual currency exchanges, mixing and tumbling services, and money laundering infrastructure actors. Under
the supervision of Assistant Attornev General Kenneth A. Polite Jr.. the NCET will combine s the expertise of the
Department of Justice Criminal Division's Money Laundering and Asset Recovery Section (MLARS), Computer Crime and
Intellectual Property Section (CCIPS) and other sections in the division, with experts detailed from U.S. Attorneys” Offices.
The team will also assist in tracing and recovery of assets lost to fraud and extortion, ineluding ervptocurrency payments to
rANSOMWAre groups.

“Today we are launching the National Cryptocurrency Enforcement Team to draw on the Department’s cyber and money
laundering expertise to strengthen our capacity to dismantle the financial entities that enable eriminal actors to flourish —
and quite frankly to profit — from abusing crvptoenrreney platforms” said Deputy Attornev General Monaeo. “As the

FIA



The New U.S. Antitrust Environment

Executive Order on Promoting Competition

-Whole-of-government approach
-Sector specifics
Personnel and Policy
-White House
-NEC
-SAP

-Department of Justice
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New Initiatives: Compliance, Leniency, Individual
Accountability

11

SEC/DOJMOU
Establishes a framework for the SEC and the DOJ’s
Antitrust Division to continue regular discussions and
A review law enforcement and regulatory matters
W, A Provides for the exchange of information and expertise
the agencies believe to be potentially relevant and
useful to their oversight and enforcement
responsibilities

UNITED STATES COURT Of S United States v. Aiyer (2d Cir. May 2, 2002):
ff"“ - S wE ‘? “.d Circuit “We affirm the judgment of the district court”

Chief Judge Debra Ann Livingston

FIA



New Initiatives: Compliance, Leniency, Individual

Accountability

AAG M. Delrahim
“Crediting compliance at
charging is the next step

In our continued efforts
to deter antitrust
violations and reward
good corporate
citizenship.”

12

DAG L. Monaco
“It Is unambiguously this department’s
first priority in corporate criminal
matters to prosecute the individuals
who commit and profit from corporate
malfeasance.”

AAG J. Kanter
“Corporate boards and executives, and
the counsel advising them, should
understand that sitting on their hands
after detecting an antitrust crime will
have real ramifications”

FIA



’ New Initiatives: Regulation and Enforcement

US DOJ’s Kanter warns companies over
algorithmic price-fixing, calls for corporate

compliance

Muscular Role for Antitrust in
Fintech, Financial Markets, and

f/\/l ‘: FTC Banking: The Antitrust
* X I I I Division’s Decision to Lean In

COMMODITY FUTURES TRADING COMMISSION

. FIA




Insider Trading

Misappropriation of confidential information:

Whose duty? Whose information? Is it material? Who or what is harmed?

CFTC increasingly adopting SEC precedents to
answer these questions

Continued cooperation with DOJ

Expansion to include tipper-tippee

“ FIA



What is the Scope of the Misappropriation
Theory?

The Role of Intermediaries

e Brokers-- Classic cases (S.D. Tx)
e Consultants - Vitol (EDNY)

Shadow trading --SEC v. Panuwat (N.D. Cal)

SEC v. App Annie

15
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4 Business Communications Records

17 CFR §1.35: “Keep all...communications provided or
received concerning quotes, solicitations, bids, offers,
instructions, trading, and prices that lead to the
execution of a transaction in a commodity interest....”

17 CFR §166.3: “Each Registrant...must diligently
supervise the handling...of all commodity

interest accounts...and all other activities of its
partners, officers, employees and agents...relating to its
business.

JP Morgan Securities Settles with SEC, CFTC

. FIA



4 Mission Creep or Course Corrections?

Expansive Definition of Fraud

o Aggressive use of Wire Fraud
e USv. Connolly (Reversed by 2d Cir.)

e SECvsIm (SDNY)

» Expect continued focus on conflicts of interest, block trading or other
areas of potentially preferential treatment

Cross-market trading

Benchmarks

Increased focus on relationship between physical and financial markets
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hitps:/"www sec govnews/press-releasa/2020-140

Linited Staftes v Afyer, 33 F.4th 97 (2d Cir, 2022)

Attps-{wWwew . cad uscourts. gov/decisions/isysgueryiiZzabibdl -cdee-4ead-peta
HSalJaedond 18 1/doc/Ai-3092 gpn.padl

United Stateal:l-e%a_r'tmem of Justice, Press Release, Vital Inc. Agrees to Pay over $135 Milion to
Resolve Foreign Bribery Case (Dec, 3, 2020)
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hitps:/Mwww justice, goviopalspeech/ ike1142 111 /download

Commodity Futures Trading Commission, Press Release, CFTC Charges Former Ener Broker
Jrﬂ:lng51 ‘iﬁrﬁpth Misappropriation of NMonpublic Information, Fraud, and Supervision Violations

hitps./"www cfic. govwPressRoom/PressReleases/B3965-21

Commodity Futures Trading Commission, Press Release, CFTC Charges Puerto Rico Residant
and His Firm for Misappropriation of Monpublic Information and Fictitious Trading (Dec. 10, 2021)

https-/{wawew cTic_goviFressHoonmy FressHeleases/ 5468-21
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U.S. Department of Justice, Classic Energy and Assoclated Cases (Updated April 9, 2022)

hitps./M"waww justice, gowv/criminal-vnsiclassic-energy-and-associated-cases

U.S. Securities and Exchange Commission, Litigation Release, SEC Charges Biopharmaceutical
Company Employee with Insider Trading (Aug. 17, 2021)

nttps-.{ifwww . sec_goviitigationdlifreleases 202 1/0r251 . hbm

LS. Securities and Exchange Commission, Press Release, JPMorgan Admits to Widespread
Recordkeeping Failures and Agrees to Pay $125 Million Penalty to Resolve SEC Charges (Dec.

17, 2021)

hifps /fraweew sec gownews/press-relegse /202 1-2627
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Texts and WhatsApp on Personal Devices to Conduct Business (Dec. 17, 2021)

https-/{www . cTic_goviFressHooanmy FressHeleases/ 54 F -2

Linited States v. Conrnolly, 24 F4th 821 (2d Cir. 2022)

https-{flaw. justia_com/caseslederalappeliale-courts/caz’/19-38306/19-38306-2 022 -0 -2 _htmil

Sec. & Exch. Comm'n v im, Mo, 17-CVWV-3613 (JPO), 2020 WL 4937465, at *1 (S.D.MNY. Aug. 24,
2020

hitps:/fcasefexi com/casa/sec-axch-commn-v-im-2

20 FI'n



FIA

FORUM

Commodities 2022

Connect with US:based legal,-.compliance and operations
professionals that' focus on the.commodity derivatives markets

REGISTRATION IS OPEN!

21-22 June e The Houstonian e Houston, Texas



< Thank you for joining us today!

Upcoming Webinar:

25

JUN
16

How We Keep Futures Markets Operational Through World Events
12:00 PM - 1:00 PM ET
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