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Reminders

• The webinar will be recorded and posted to the FIA website 
within 24 hours of the live webinar.

• Please use the “question” function on your webinar control 
panel to ask a question to the moderator or speakers. 

• Disclaimer: This webinar is intended for informational purposes only and is not intended to provide 
investment, tax, business, legal or professional advice. Neither FIA nor its members endorse, approve, 
recommend, or certify any information, opinion, product, or service referenced in this webinar. FIA makes 
no representations, warranties, or guarantees as to the webinar’s content. 
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Speakers
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DOJ’s Corporate Enforcement Program

Deputy Attorney General 
Lisa Monaco

Assistant Attorney General 
Kenneth Polite
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DOJ’s Evolving Corporate Enforcement Program

Consideration of recidivism
• Broadens the scope of relevant prior misconduct.

Increased willingness to use monitorships.
• Reverses prior presumption against monitorships.

New requirements for corporate cooperation credit:

• (1) identification of “all individuals involved in or responsible for the 
misconduct at issue, regardless of their position, status, or seniority”; 
and 

• (2) provision to the DOJ of “all non-privileged information relating to 
that misconduct.”
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DOJ’s Evolving Corporate Enforcement Program

Willingness to bring harder cases
• Prosecutors should not fear losing cases

Data analytics will play a larger role
• This will be particularly relevant to market manipulation cases

Focus on cryptocurrency
• Cryptocurrency may facilitate a wide range of misconduct

Engagement with the Private Sector
• Creation of the Corporate Criminal Advisory Group

Continued Coordination with Domestic and International Agencies
• CFTC cases include both market manipulation and foreign corruption



8

DOJ’s Evolving Corporate Enforcement Program

The DOJ is closely focused on corporate compliance 
programs for corporate resolutions.

Three questions that the DOJ will ask:

• “Is the corporation’s compliance program 
well designed?“

• “Is the program being applied earnestly and 
in good faith?“ In other words, is the program 
adequately resourced and empowered to 
function effectively?

• “Does the corporation’s compliance program 
work“ in practice? 

Will be a factor in the form of resolution, amount 
penalty, and monitorship
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DOJ Cryptocurrency Enforcement Priorities

In October 2021, the DOJ announced the 
formation of the National Cryptocurrency 
Enforcement Team.

o Team dedicated to cryptocurrency 
investigations and prosecutions

In October 2020, the DOJ issued its 
Cryptocurrency Enforcement Framework.

o Outlined the strategy for investigating and 
prosecuting cryptocurrency crimes.

o Focus was on Bank Secrecy Act and other 
corporate compliance-based crimes.
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The New U.S. Antitrust Environment

Executive Order on Promoting Competition

-Whole-of-government approach

-Sector specifics

Personnel and Policy

-White House

-NEC

-SAP

-Department of Justice
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New Initiatives: Compliance, Leniency, Individual 
Accountability

SEC/DOJ MOU  
• Establishes a framework for the SEC and the DOJ’s 

Antitrust Division to continue regular discussions and 
review law enforcement and regulatory matters 

• Provides for the exchange of information and expertise 
the agencies believe to be potentially relevant and 
useful to their oversight and enforcement 
responsibilities

United States v. Aiyer (2d Cir. May 2, 2002):  
“We affirm the judgment of the district court.”
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New Initiatives: Compliance, Leniency, Individual 
Accountability

AAG M. Delrahim
“Crediting compliance at 
charging is the next step 
in our continued efforts 

to deter antitrust 
violations and reward 

good corporate 
citizenship.”

DAG L. Monaco
“it is unambiguously this department’s 

first priority in corporate criminal 
matters to prosecute the individuals 

who commit and profit from corporate 
malfeasance.”

AAG J. Kanter 
“Corporate boards and executives, and 

the counsel advising them, should 
understand that sitting on their hands 
after detecting an antitrust crime will 

have real ramifications”
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New Initiatives: Regulation and Enforcement

US DOJ’s Kanter warns companies over 
algorithmic price-fixing, calls for corporate 

compliance

Muscular Role for Antitrust in 
Fintech, Financial Markets, and 

Banking: The Antitrust 
Division’s Decision to Lean In
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Insider Trading

Misappropriation of confidential information:
Whose duty? Whose information? Is it material? Who or what is harmed?

CFTC increasingly adopting SEC precedents to 
answer these questions

Continued cooperation with DOJ

Expansion to include tipper-tippee
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What is the Scope of the Misappropriation 
Theory?

The Role of Intermediaries
• Brokers -- Classic cases (S.D. Tx)
• Consultants – Vitol (EDNY)

Shadow trading --SEC v. Panuwat (N.D. Cal)

SEC v. App Annie 
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Business Communications Records

17 CFR §1.35:  “Keep all…communications provided or 
received concerning quotes, solicitations, bids, offers, 
instructions, trading, and prices that lead to the 
execution of a transaction in a commodity interest….”

17 CFR §166.3: “Each Registrant…must diligently 
supervise the handling…of all commodity 
interest accounts…and all other activities of its 
partners, officers, employees and agents…relating to its 
business.

JP Morgan Securities Settles with SEC, CFTC
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Mission Creep or Course Corrections?

Expansive Definition of Fraud 

• Aggressive use of Wire Fraud

• US v. Connolly (Reversed by 2d Cir.)

• SEC vs Im (SDNY)

• Expect continued focus on conflicts of interest, block trading or other 
areas of potentially preferential treatment

Cross-market trading

Benchmarks

Increased focus on relationship between physical and financial markets
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Thank you for joining us today!

JUN

16

How We Keep Futures Markets Operational Through World Events
12:00 PM - 1:00 PM ET

Upcoming Webinar:
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