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Financial Services Compensation Scheme: changes to the Compensation sourcebook 

(CP12/7) 

 
1. Introduction 

1.1 This response is submitted on behalf of the Futures and Options Association (“the 

FOA”), which is the principal European industry association for 160 firms and 

organisations engaged in the carrying on of business in futures, options and other 

derivatives.  Its international membership includes banks, financial institutions, 

brokers, commodity trade houses, energy and power market participants, exchanges, 

clearing houses, IT providers, lawyers, accountants and consultants (see Appendix 1). 

1.2 The FOA membership includes a number of regulated firms which carry on derivatives 

business for retail customers, particularly spread betting firms.  It is in this particular 

context that the FOA makes this response to CP12/7. 

1.3 In general terms, the FOA supports the overall objectives of the FSA to: 

(a) provide the Financial Services Compensation Scheme (FSCS) with greater 

flexibility in dealing with compensation claims; 

(b) reduce the lead time for claimants receiving compensation; and 

(c) ensure higher levels of efficiency and cost effectiveness in handling claims. 

1.4 The FOA recognises that the points made below are not the subject of specific 

questions, but believes that they merit consideration in terms of reviewing the formula 

for setting the levy for contributing firms to the Scheme: 

 The FOA would urge the FSA to give consideration to including a risk-weighting 

measure in assessing levies as regards the risk posed by particular classes of 

firms on the Scheme, i.e. presumably there is now sufficient accumulation of 

claims data and of the sources and types of business that give rise to those claims 

to make this assessment 

 While the FOA supports the self-assessment process by which firms determine 

their eligible annual income upon which levies are based, it is important that FSA 

monitors that process to ensure that the relevant criteria are applied on an even-

handed basis 

 The level of cross-subsidy should be reviewed periodically to ensure that it is kept 

to a minimum (reflecting also the need for levies to be risk-weighted) 

 The FOA should review the level of transparency and accountability that applies to 

the FSCS and its assessments and actions. 
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2. Responses to Specific Questions 

Q1. Do you agree (i) with our proposal to give the FSCS more flexibility in quantifying 

claims, and (ii) that we should not extend the change to defaults that occur before the 

rule change comes into effect? 

2.1 Yes.  The FOA believes it is particularly important that the FSCS has the right to 

pursue recovery of compensation claims from defaulting firms.  

Q2. Do you agree with our proposal to simplify eligibility criteria? 

2.2 Yes, in principle.  However, those listed in para 2.16 of CP12/7 may bear some of the 

responsibility for a firm going into default.  The FOA would urge the FSCS to assess 

very carefully the eligibility status of such claimants where they have been intimately 

involved in the default of the firm in question and triggered claims against the FSCS, 

i.e. eligibility should not be assumed to lead automatically to payment of compensation 

without extensive due diligence. 

Q3. Do you agree with our proposal to remove the requirement for the FSCS to obtain an 

application form? 

2.3 Yes, but it is important that claimants make some effort to apply for compensation and 

that it does not just become an automated payment.  One of the key objectives of the 

FCA will be to ensure that customers are better informed about the risk of loss 

accruing from their transactions and to take that into proper account when determining 

their investment strategy.  Automating the payout of compensation will simply further 

the view that “If I lose money, someone must pay” and do little to advance the cause of 

risk awareness.  However, where the FSCS already has sufficient information for the 

purposes of determining eligibility, a short-form application form could be utilised to 

reduce the burden of completion and analysis and avoid the provision of superfluous 

information. 

Q4. Do you agree with our proposal for FSCS to have the option of taking an automatic 

assignment of rights? 

2.4 Yes. 

Q5. Do you agree with our proposal regarding compensation for shortfalls in client money? 

2.5 Yes, but there is likely to be a mismatch between the priority need for fast turnaround 

of portability for client money/collateral to support the porting of transactions and the 

ability of the FSCS to make an equally timely payout of compensation for a shortfall to 

the firm assuming responsibility for those ported positions. Presumably, client money 

would not be transferred in this way in the event of a customer exercising the right to 

liquidate a position and seek direct return of the client money. 

Q6. Do you agree with our proposal to remove duplication in relation to declarations of 

default? 

2.6 Yes. 
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Q7. Do you agree with our proposal to enable the FSCS, in certain cases, to pay 

compensation without fully or at all investigating the eligibility of the claimant and/or the 

validity and/or amount of the claim? 

2.7 The FOA is concerned over this proposal, insofar as the issue of eligibility lies at the 

heart of the role of the FSCS in terms of compensation payments.  It is equally a 

concern that such an automated approach without the requisite degree of due 

diligence would encourage spurious claims to be made, some of which might result in 

an unmerited compensation payment.  

2.8 The FOA is equally concerned that, in para 2.30, emphasis is placed on the fact that 

this kind of approach would be adopted “where the claims are small”, yet in para 2.31 

and in the draft rule 12.2.10, emphasis is placed on where the costs of investigation 

would be “disproportionate to the benefits”.  In other words, this could be applied to 

large, complex claims, where the investigation cost would be high.  This surely would 

not be appropriate. 

Q8. Do you agree with our proposal for the rule to apply to acts or omissions or defaults 

before it comes into effect? 

2.9 As a matter of principle, the FOA does not agree with changes that have retrospective 

effect.  As a result, the FOA does not believe that the new rule should apply to claims 

arising out of firms’ acts or omissions before the rule change takes effect without, at 

least, quantifying its impact on the amounts levied on firms and a “cap” has been set in 

determining where a claim is “small”.  

Q9. Do you agree with our proposal to clarify the deposits that the FSCS can protect? 

2.10 Yes. 

Q10. Do you agree with the proposed clarification to the COMP 16 disclosures? 

2.11 Notwithstanding the fact that deposits fall outside the remit of the FOA, a prohibition on 

providing the FSCS telephone number would, in effect, mean that regulated firms 

would become the first point of information on the FSCS.  The FOA believes that this is 

inappropriate.  Further, against the background of the importance of consumers being 

made aware of the FSCS, firms should be entitled to disclose its telephone number. 

The idea of embargoing the provision of a telephone number because customers are 

confused about the role of the FSCS seems extraordinary.  If that is the case, surely 

they should be entitled to telephone the FSCS to gain a better understanding about its 

role!  Equally, if customers are confused because there is a lack of clarity about the 

information that is provided to them, then the proper course is to review the information 

to ensure that it is not misleading – rather than preventing firms from disclosing the 

telephone number of the FSCS to customers! 
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FINANCIAL INSTITUTIONS 

ABN AMRO Clearing Bank N.V. 
ADM Investor Services 
International Ltd 
Altura Markets S.A./S.V 
AMT Futures Limited 
Jefferies Bache Limited 
Banco Santander 
Bank of America Merrill Lynch 
Banca IMI S.p.A. 
Barclays Capital 
Berkeley Futures Ltd  
BGC International 
BHF Aktiengesellschaft 
BNP Paribas Commodity Futures 
Limited 
BNY Mellon Clearing 
International Limited 
Capital Spreads 
Citadel Derivatives Group 
(Europe) Limited 
Citigroup 
City Index Limited 
CMC Group Plc 
Commerzbank AG 
Crédit Agricole CIB 
Credit Suisse Securities (Europe) 
Limited 
Deutsche Bank AG 
ETX Capital 
FOREX.COM UK Limited 
FXCM Securities Limited 
GFI Securities Limited 
GFT Global Markets UK Ltd 
Goldman Sachs International 
HSBC Bank Plc 
ICAP Securities Limited 
IG Group Holdings Plc 
International FC Stone Group 
JP Morgan Securities Ltd 
Liquid Capital Markets Ltd 
Macquarie Bank Limited 
Mako Global Derivatives Limited 
Marex Spectron  
Mitsubishi UFJ Securities 
International Plc 
Mizuho Securities USA, Inc 
London 
Monument Securities Limited 
Morgan Stanley & Co 
International Limited 
Newedge Group (UK Branch) 
Nomura International Plc 
Rabobank International 
RBC Europe Limited 
Saxo Bank A/S 
Scotia Bank 
S E B Futures 
Schneider Trading Associates 
Limited 
S G London 
Standard Bank Plc 
Standard Chartered Bank (SCB) 
Starmark Trading Limited 

State Street GMBH London 
Branch 
The Kyte Group Limited 
The RBS  
UBS Limited 
Vantage Capital Markets LLP 
Wells Fargo Securities 
WorldSpreads Limited 
 
EXCHANGE/CLEARING 
HOUSES 

APX Group 
CME Group, Inc. 
Dalian Commodity Exchange 
European Energy Exchange AG 
Global Board of Trade Ltd 
ICE Futures Europe 
LCH.Clearnet Group 
MCX Stock Exchange 
MEFF RV 
Nasdaq OMX 
Nord Pool Spot AS 
NYSE Liffe 
Powernext SA 
RTS Stock Exchange 
Shanghai Futures Exchange 
Singapore Exchange Limited 
Singapore Mercantile Exchange 
The London Metal Exchange 
The South African Futures 
Exchange 
Turquoise Global Holdings 
Limited 
 
SPECIALIST COMMODITY 
HOUSES 

Amalgamated Metal Trading Ltd 
Cargill Plc 
ED & F Man Capital Markets Ltd  
Engelhard International Limited 
Glencore Commodities Ltd 
Koch Metals Trading Ltd 
Metdist Trading Limited 
Mitsui Bussan Commodities 
Limited 
Natixis Commodity Markets 
Limited 
Noble Clean Fuels Limited  
Phibro GMBH 
J.P. Morgan Metals Ltd 
Sucden Financial Limited 
Toyota Tsusho Metals Ltd 
Triland Metals Ltd 
Vitol SA  
 
 
 
ENERGY COMPANIES 

BP Oil International Limited 
Centrica Energy Limited 
ChevronTexaco 
ConocoPhillips Limited 
E.ON EnergyTrading SE 
EDF Energy 
EDF Trading Ltd 

International Power plc 
National Grid Electricity 
Transmission Plc 
RWE Trading GMBH 
Scottish Power Energy Trading 
Ltd 
Shell International Trading & 
Shipping Co Ltd 
SmartestEnergy Limited 
 
PROFESSIONAL SERVICE 
COMPANIES 

Ashurst LLP 
ATEO Ltd 
Baker & McKenzie 
Berwin Leighton Paisner LLP 
BDO Stoy Hayward 
Clifford Chance 
Clyde & Co 
CMS Cameron McKenna 
Deloitte  
Dewey & LeBoeuf LLP 
FfastFill  
Fidessa Plc 
Freshfields Bruckhaus Deringer 
Herbert Smith LLP 
ION Trading Group 
JLT Risk Solutions Ltd 
Katten Muchin Rosenman LLP 
Linklaters LLP 
Kinetic Partners LLP 
KPMG 
Mpac Consultancy LLP 
Norton Rose LLP 
Options Industry Council 
Orrick, Herrington & Sutcliffe 
(Europe) LLP 
PA Consulting Group 
R3D Systems Ltd 
Reed Smith LLP 
Rostron Parry Ltd 
RTS Realtime Systems Ltd 
Sidley Austin LLP 
Simmons & Simmons 
SJ Berwin & Company 
SmartStream Techologies Ltd 
SNR Denton UK LLP 
Speechly Bircham LLP 
Stellar Trading Systems 
SunGard Futures Systems 
Swiss Futures and Options 
Association 
Traiana Inc 
Travers Smith LLP 
Trayport Limited 
 


