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Responding to this paper

The European Securities and Markets Authority (ESMA) invites responses to the specific
questions listed in the ESMA Consultation Paper on MiFID 1l / MiFIR (reference
ESMA/2014/1570), published on the ESMA website.

Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected,
you are requested to use this file to send your response to ESMA so as to allow us to process it.
Therefore, ESMA will only be able to consider responses which follow the instructions described
below:

1. use this form and send your responses in Word format (do not send pdf files except for
annexes);

2. do not remove the tags of type <ESMA_QUESTION_CP_MIFID_1> - i.e. the response to
one question has to be framed by the 2 tags corresponding to the question; and

3. if you do not have a response to a question, do not delete it and leave the text “TYPE
YOUR TEXT HERE” between the tags.

Responses are most helpful:
if they respond to the question stated;
contain a clear rationale, and
describe any alternatives that ESMA should consider.

To help you navigate this document more easily, bookmarks are available in “Navigation Pane”
for Word 2010.

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the
following format: ESMA_CP_MIFID_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CP_MIFID
_ESMA_REPLYFORM or ESMA_CP_MIFID_ESMA_ANNEX1

Deadline
Responses must reach us by 2 March 2015.

All contributions should be submitted online at www.esma.europa.eu under the heading ‘“Your in-
put/Consultations’.

Publication of responses



All contributions received will be published following the end of the consultation period, unless
otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the
website submission form if you do not wish your contribution to be publicly disclosed. A
standard confidentiality statement in an email message will not be treated as a request for
non-disclosure. Note also that a confidential response may be requested from us in accordance
with ESMA’s rules on access to documents. We may consult you if we receive such a request.
Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the headings ’Legal
notice’ and ‘Data protection’.



General information about respondent

Name of the company / organisation FIA Associations
Confidential* ]

Activity: Electronic Trading
Are you representing an association? | [
Country/Region Europe

Introduction

Please make your introductory comments below, if any:
< ESMA_COMMENT_CP_MIFID_1>

TYPE YOUR TEXT HERE

< ESMA_COMMENT_CP_MIFID_1>

! The field will used for consistency checks. If its value is different from the value indicated during submission on the website form,
the latest one will be taken into account.




4.

Investor protection

Q1. Do you agree with the list of information set out in draft RTS to be provided to the
competent authority of the home Member State? If not, what other information should
ESMA consider?

<ESMA_QUESTION_CP_MIFID_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_1>

Q2. Do you agree with the conditions, set out in this CP, under which a firm that is a
natural person or a legal person managed by a single natural person can be authorised? If
no, which criteria should be added or deleted?

<ESMA_QUESTION_CP_MIFID_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_2>

Q3. Do you agree with the criteria proposed by ESMA on the topic of the requirements
applicable to shareholders and members with qualifying holdings? If no, which criteria
should be added or deleted?

<ESMA_QUESTION_CP_MIFID_3>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_3>

Q4. Do you agree with the approach proposed by ESMA on the topic of obstacles which
may prevent effective exercise of the supervisory functions of the competent authority?

<ESMA_QUESTION_CP_MIFID_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_4>

Q5. Do you consider that the format set out in the ITS allow for a correct transmission of
the information requested from the applicant to the competent authority? If no, what
modification do you propose?

<ESMA_QUESTION_CP_MIFID_5>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_5>

Q6. Do you agree consider that the sending of an acknowledgement of receipt is useful,
and do you agree with the proposed content of this document? If no, what changes do you
proposed to this process?

<ESMA_QUESTION_CP_MIFID_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_6>

Q7.Do you have any comment on the authorisation procedure proposed in the ITS
included in Annex B?



<ESMA_QUESTION_CP_MIFID_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_7>

Q8. Do you agree with the information required when an investment firm intends to
provide investment services or activities within the territory of another Member State
under the right of freedom to provide investment services or activities? Do you consider
that additional information is required?

<ESMA_QUESTION_CP_MIFID_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_8>

Q9. Do you agree with the content of information to be notified when an investment firm or
credit institution intends to provide investment services or activities through the use of a
tied agent located in the home Member State?

<ESMA_QUESTION_CP_MIFID_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_9>

Q10. Do you consider useful to request additional information when an investment firm or
market operator operating an MTF or an OTF intends to provide arrangements to another
Member State as to facilitate access to and trading on the markets that it operates by
remote users, members or participants established in their territory? If not which type of
information do you consider useful to be notified?

<ESMA_QUESTION_CP_MIFID_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_10>

Q11. Do you agree with the content of information to be provided on a branch passport
notification?

<ESMA_QUESTION_CP_MIFID_11>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_11>

Q12. Do you find it useful that a separate passport notification to be submitted for each
tied agent the branch intends to use?

<ESMA_QUESTION_CP_MIFID_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_12>

Q13. Do you agree with the proposal to have same provisions on the information required
for tied agents established in another Member State irrespective of the establishment or
not of a branch?

<ESMA_QUESTION_CP_MIFID_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_13>

Q14. Do you agree that any changes in the contact details of the investment firm that
provides investment services under the right of establishment shall be notified as a
change in the particulars of the branch passport notification or as a change of the tied
agent passport notification under the right of establishment?



<ESMA_QUESTION_CP_MIFID_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_14>

Q15. Do you agree that credit institutions needs to notify any changes in the particulars of
the passport notifications already communicated?

<ESMA_QUESTION_CP_MIFID_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_15>

Q16. Is there any other information which should be requested as part of the notification
process either under the freedom to provide investment services or activities or the right
of establishment, or any information that is unnecessary, overly burdensome or
duplicative?

<ESMA_QUESTION_CP_MIFID_16>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_16>

Q17. Do you agree that common templates should be used in the passport notifications?

<ESMA_QUESTION_CP_MIFID_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_17>

Q18. Do you agree that common procedures and templates to be followed by both
investment firms and credit institutions when changes in the particulars of passport
notifications occur?

<ESMA_QUESTION_CP_MIFID_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_18>

Q19. Do you agree that the deadline to forward to the competent authority of the host
Member State the passport notification can commence only when the competent authority
of the home Member States receives all the necessary information?

<ESMA_QUESTION_CP_MIFID_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_19>

Q20. Do you agree with proposed means of transmission?

<ESMA_QUESTION_CP_MIFID_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_20>

Q21.Do you find it useful that the competent authority of the host Member State
acknowledge receipt of the branch passport notification and the tied agent passport
notification under the right of establishment both to the competent authority and the
investment firm?

<ESMA_QUESTION_CP_MIFID_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_21>

Q22.Do you agree with the proposal that a separate passport notification shall be
submitted for each tied agent established in another Member State?



<ESMA_QUESTION_CP_MIFID_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_22>

Q23. Do you find it useful the investment firm to provide a separate passport notification
for each tied agent its branch intends to use in accordance with Article 35(2)(c) of MiFID
[I?7 Changes in the particulars of passport notification

<ESMA_QUESTION_CP_MIFID_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_23>

Q24. Do you agree to notify changes in the particulars of the initial passport notification
using the same form, as the one of the initial notification, completing the new information
only in the relevant fields to be amended?

<ESMA_QUESTION_CP_MIFID_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_24>

Q25. Do you agree that all activities and financial instruments (current and intended)
should be completed in the form, when changes in the investment services, activities,
ancillary services or financial instruments are to be notified?

<ESMA_QUESTION_CP_MIFID_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_25>

Q26. Do you agree to notify changes in the particulars of the initial notification for the
provision of arrangements to facilitate access to an MTF or OTF?

<ESMA_QUESTION_CP_MIFID_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_26>

Q27.Do you agree with the use of a separate form for the communication of the
information on the termination of the operations of a branch or the cessation of the use of
a tied agent established in another Member State?

<ESMA_QUESTION_CP_MIFID_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_27>

Q28. Do you agree with the list of information to be requested by ESMA to apply to third
country firms? If no, which items should be added or deleted. Please provide details on
your answer.

<ESMA_QUESTION_CP_MIFID_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_28>

Q29. Do you agree with ESMA’s proposal on the form of the information to provide to
clients? Please provide details on your answer.



<ESMA_QUESTION_CP_MIFID_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_29>

Q30. Do you agree with the approach taken by ESMA? Would a different period of
measurement be more useful for the published reports?

<ESMA_QUESTION_CP_MIFID_30>

The FIA EPTA' is fully supportive of enhancing transparency and providing as much
information to clients as possible to assess execution quality. We agree that RMs, MTFs,
OTFs and Sls should be considered an ‘execution venue’. However, we disagree that the
definition of execution venue should extend to a market maker or liquidity provider or such
third country equivalent.

Generally speaking, while market makers can receive orders from clients similar to other
venues in the context of RFP systems, market making is a trading activity, not an execution
venue, and should not be considered one. In the context of markets using a central continuous
order book, market makers and liquidity providers are participants. As such they are
anonymous counterparties to transactions and do not know each other’s identity. Therefore,
an investment firm executing client orders on a trading venue will not be aware that orders
may be matched by a market maker and — if so — which market maker. Conversely, a market
maker will also not be aware that his quote or order has been matched by an investment firm
and — if so — which investment firm. If a market maker were to be considered an execution
venue, it would have to comply with requirements to make available information to investment
firms (under RTS 6), not knowing which investment firm may have been its counterpart.
Additionally, an investment firm having to collect data from an execution venue to determine
the top 5 execution venues it uses (under RTS 7) may not know the market maker has been
the opposing side of its client orders. These practical limitations are one reason we believe the
inclusion of market makers is not appropriate.

We see no danger that omitting market makers and liquidity providers from the definition of
execution venue would undermine the protection of investors. A market maker or liquidity
provider that is executing orders on behalf of its own clients will in any case be required to
operate as an authorised investment firm, subject to compliance with the best execution rules
laid down in Article 27 MIFID Il and in RTS 7. Similarly, if a market maker is an Sl, then the
agreements in place with its clients support publication of certain data.

Finally, we believe ESMA’s mandate following the publication of the Level 1 text (Article
27(10)(a) MiFID 1) was to provide the format, content and periodicity requirements of the
reporting, not to define ‘execution venue’. By adopting a definition of ‘execution venue,” ESMA
is determining the scope of Article 27 MIFID Il, which should be determined by the European
Parliament and the Council.

Therefore, we suggest that ESMA adapt the definition of ‘execution venue’ in both RTS 6 and
RTS 7. The amendment of both definitions is necessary to ensure no conflicting obligations
emerge with an investment firm being required to obtain information under RTS 7 from a
person not required to deliver this information under RTS 6.

Article 2(3) of RTS 6 should be amended as follows: “Execution venue means a regulated

" This response to Question 30 is submitted solely on behalf of the FIA European Principal Traders Association
("FIA EPTA”). FIA EPTA is comprised of 25 EU-based firms that trade their own capital in the exchange-traded
markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and are active in a
variety of asset classes, such as equities, foreign exchange, commaodities and fixed income. Members of FIA EPTA
are a critical source of liquidity in the exchange-traded markets, allowing those who use the markets to manage
their business risks to enter and exit the markets efficiently.



market, multilateral trading facility, organized trading facility, and systematic

internaliser [DELETE and-market-makerorotherliguidity provider.|’

Article 2(1) of RTS 7 should be amended as follows: “Execution venue means a regulated
market, multilateral trading facility, organized trading facility, and systematic

internaliser [DELETE and-market-makerorotherliguidity provider| or entities that perform a

similar function in a third country to the functions performed by any of the foregoing.”
Alternative approach

In the event ESMA does not agree with our suggested changes, to avoid the problems
highlighted above we would nevertheless request that ESMA clarify that for instruments
subject to the trading obligation laid down in Article 23 MIFIR (equity and equity-like) and
Article 28 MiFIR (derivatives subject to trading obligations under EMIR), the definition of
execution venue will only cover trading venues within the meaning of MiFID (RM, OTF, MTF).
Essentially, for these instruments market makers and liquidity providers will not be deemed
execution venues.

This is currently already reflected in the title of RTS 6. However, ESMA would enhance legal
certainty by including this explicitly in the body of the RTS. To that effect, we suggest the
insertion of a second sentence in Article 2(3) of RTS 6:

“‘Execution venue means a regulated market, multilateral trading facility, organized
trading facility, systematic internaliser and market-maker or other liguidity provider. A
market-maker or other liquidity provider will not be deemed an execution venue for
financial instruments subject to the trading obligation in Articles 23 and 28 of
Regulation (EU) No 600/2014.”

Consistency between RTS 6 and RTS 7

In the event ESMA accepts the alternative approach above, there is a risk of inconsistency
between RTS 6 and RTS 7. An investment firm subject to RTS 7 will have to publish data from
the top 5 execution venues. It will have to obtain this data from the execution venues which
under RTS 7 also include market makers and other liquidity providers. This could lead to the
theoretical situation that an investment firm, for a financial instrument subject to the trading
obligation of Article 23 and 28 MIFIR, has to collect data from its top 5 execution venues
(possibly a market maker or liquidity provider) while that entity is not considered an execution
venue under RTS 6 and is thus not obliged to publish the relevant data on execution. To avoid
this situation, we would request ESMA to clarify in RTS 7 that the investment firm will only
have to publish information based on data it has received from execution venues who are
required to publish this data pursuant to RTS 7.

Therefore we would suggest the following insertion in RTS 7:

“When publishing the information set out in this Regulation, an investment firm will only
be required to use data from an execution venue if this execution venue is obliged to

publish this data pursuant to [Reference to RTS 6]”.
<ESMA_QUESTION_CP_MIFID_30>

Q31. Do you agree that it is reasonable to split trades into ranges according to the nature
of different classes of financial instruments? If not, why?



<ESMA_QUESTION_CP_MIFID_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_31>

Q32. Are there other metrics that would be useful for measuring likelihood of execution?

<ESMA_QUESTION_CP_MIFID_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_32>

Q33. Are those metrics meaningful or are there any additional data or metrics that ESMA
should consider?

<ESMA_QUESTION_CP_MIFID_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_33>

Q34. Do you agree with the proposed approach? If not, what other information should
ESMA consider?

<ESMA_QUESTION_CP_MIFID_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_34>

Q35. Do you agree with the proposed approach? If not, what other information should
ESMA consider?

<ESMA_QUESTION_CP_MIFID_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_35>

Q36. Do you agree with the proposed approach? If not, what other information should
ESMA consider?

<ESMA_QUESTION_CP_MIFID_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_36>



5.

Transparency

Q37. Do you agree with the proposal to add to the current table a definition of request for
guote trading systems and to establish precise pre-trade transparency requirements for
trading venues operating those systems? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_37>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_37>

Q38. Do you agree with the proposal to determine on an annual basis the most relevant
market in terms of liquidity as the trading venue with the highest turnover in the relevant
financial instrument by excluding transactions executed under some pre-trade
transparency waivers? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_38>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_38>

Q39. Do you agree with the proposed exhaustive list of negotiated transactions not
contributing to the price formation process? What is your view on including non-standard
or special settlement trades in the list? Would you support including non-standard
settlement transactions only for managing settlement failures? Please provide reasons for
your answers.

<ESMA_QUESTION_CP_MIFID_39>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_39>

Q40. Do you agree with ESMA’s definition of the key characteristics of orders held on
order management facilities? Do you agree with the proposed minimum sizes? Please
provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_40>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_40>

Q41. Do you agree with the classes, thresholds and frequency of calculation proposed by
ESMA for shares and depositary receipts? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_41>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_41>

Q42. Do you agree with the classes, thresholds and frequency of calculation proposed by
ESMA for ETFs? Would you support an alternative approach based on a single large in
scale threshold of €1 million to apply to all ETFs regardless of their liquidity? Please
provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_42>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_42>

Q43. Do you agree with the classes, thresholds and frequency of calculation proposed by
ESMA for certificates? Please provide reasons for your answers.



<ESMA_QUESTION_CP_MIFID_43>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_43>

Q44. Do you agree with the proposed approach on stubs? Please provide reasons for your
answers.

<ESMA_QUESTION_CP_MIFID_44>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_44>

Q45. Do you agree with the proposed conditions and standards that the publication
arrangements used by systematic internalisers should comply with? Should systematic
internalisers be required to publish with each quote the publication of the time the quote
has been entered or updated? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_45>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_45>

Q46. Do you agree with the proposed definition of when a price reflects prevailing
conditions? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_46>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_46>

Q47.Do you agree with the proposed classes by average value of transactions and
applicable standard market size? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_47>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_47>

Q48. Do you agree with the proposed list of transactions not contributing to the price
discovery process in the context of the trading obligation for shares? Do you agree that
the list should be exhaustive? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_48>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_48>

Q49. Do you agree with the proposed list of information that trading venues and
investment firms shall made public? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_49>

Q50. Do you consider that it is necessary to include the date and time of publication
among the fields included in Table 1 Annex 1 of Draft RTS 8? Please provide reasons for
your answer.

<ESMA_QUESTION_CP_MIFID_50>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_50>

Q51. Do you agree with the proposed list of flags that trading venues and investment firms
shall made public? Please provide reasons for your answers.



<ESMA_QUESTION_CP_MIFID_51>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_51>

Q52. Do you agree with the proposed definitions of normal trading hours for market
operators and for OTC? Do you agree with shortening the maximum possible delay to one
minute? Do you think some types of transactions, such as portfolio trades should benefit
from longer delays? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_52>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_52>

Q53. Do you agree that securities financing transactions and other types of transactions
subject to conditions other than the current market valuation of the financial instrument
should be exempt from the reporting requirement under article 20? Do you think other
types of transactions should be included? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_53>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_53>

Q54.Do you agree with the proposed classes and thresholds for large in scale
transactions in shares and depositary receipts? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_54>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_54>

Q55. Do you agree with the proposed classes and thresholds for large in scale
transactions in ETFs? Should instead a single large in scale threshold and deferral period
apply to all ETFs regardless of the liquidity of the financial instrument as described in the
alternative approach above? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_55>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_55>

Q56. Do you agree with the proposed classes and thresholds for large in scale
transactions in certificates? Please provide reasons for your answers

<ESMA_QUESTION_CP_MIFID_56>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_56>

Q57. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer for SFPs and for each of type of bonds identified (European Sovereign
Bonds, Non-European Sovereign Bonds, Other European Public Bonds, Financial
Convertible Bonds, Non-Financial Convertible Bonds, Covered Bonds, Senior Corporate
Bonds-Financial, Senior Corporate Bonds Non-Financial, Subordinated Corporate Bonds-
Financial, Subordinated Corporate Bonds Non-Financial) addressing the following points:

(1) Would you use different qualitative criteria to define the sub-classes with respect
to those selected (i.e. bond type, debt seniority, issuer sub-type and issuance size)?

(2) Would you use different parameters (different from average number of trades per
day, average nominal amount per day and number of days traded) or the same
parameters but different thresholds in order to define a bond or a SFP as liquid?



(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or
viceversa)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_57>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_57>

Q58. Do you agree with the definitions of the bond classes provided in ESMA’s proposal
(please refer to Annex Ill of RTS 9)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_58>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_58>

Q59. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer per asset class identified (investment certificates, plain vanilla covered
warrants, leverage certificates, exotic covered warrants, exchange-traded-commodities,
exchange-traded notes, negotiable rights, structured medium-term-notes and other
warrants) addressing the following points:

(1) Would you use additional qualitative criteria to define the sub-classes?

(2) Would you use different parameters or the same parameters (i.e. average daily
volume and number of trades per day) but different thresholds in order to define a
sub-class as liquid?

(3) Would you qualify certain sub-classes as illiquid? Please provide reasons for
your answer.

<ESMA_QUESTION_CP_MIFID_59>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_59>

Q60. Do you agree with the definition of securitised derivatives provided in ESMA’s
proposal (please refer to Annex Ill of the RTS)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_60>

Q61. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer for each of the asset classes identified (FRA, Swaptions, Fixed-to-Fixed
single currency swaps, Fixed-to-Float single currency swaps, Float -to- Float single
currency swaps, OIS single currency swaps, Inflation single currency swaps, Fixed-to-
Fixed multi-currency swaps, Fixed-to-Float multi-currency swaps, Float -to- Float multi-
currency swaps, OIS multi-currency swaps, bond options, bond futures, interest rate
options, interest rate futures) addressing the following points:

(1) Would you use different criteria to define the sub-classes (e.g. currency, tenor,
etc.)?

(2) Would you use different parameters (among those provided by Level 1, i.e. the
average frequency and size of transactions, the number and type of market
participants, the average size of spreads, where available) or the same parameters
but different thresholds in order to define a sub-class as liquid (state also your
preference for option 1 vs. option 2, i.e. application of the tenor criteria as a range as
in ESMA’s preferred option or taking into account broken dates. In the latter case
please also provide suggestions regarding what should be set as the non-broken
dates)?



(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or
vice versa)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_61>

Q62. Do you agree with the definitions of the interest rate derivatives classes provided in
ESMA’s proposal (please refer to Annex lll of draft RTS 9)? Please provide reasons for
your answer.

<ESMA_QUESTION_CP_MIFID_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_62>

Q63. With regard to the definition of liquid classes for equity derivatives, which one is
your preferred option? Please be specific in relation to each of the asset classes identified
and provide a reason for your answer.

<ESMA_QUESTION_CP_MIFID_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_63>

Q64. If you do not agree with ESMA’s proposal for the definition of a liquid market, please
specify for each of the asset classes identified (stock options, stock futures, index
options, index futures, dividend index options, dividend index futures, stock dividend
options, stock dividend futures, options on a basket or portfolio of shares, futures on a
basket or portfolio of shares, options on other underlying values (i.e. volatility index or
ETFs), futures on other underlying values (i.e. volatility index or ETFs):

(1) your alternative proposal
(2) which qualitative criteria would you use to define the sub-classes

(3) which parameters and related threshold values would you use in order to define a
sub-class as liquid.

<ESMA_QUESTION_CP_MIFID_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_64>

Q65. Do you agree with the definitions of the equity derivatives classes provided in
ESMA’s proposal (please refer to Annex lll of draft RTS 9)? Please provide reasons for
your answer.

<ESMA_QUESTION_CP_MIFID_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_65>

Q66. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer detailed per contract type, underlying type and underlying identified,
addressing the following points:

(1) Would you use different qualitative criteria to define the sub-classes? In
particular, do you consider the notional currency as a relevant criterion to define
sub-classes, or in other words should a sub-class deemed as liquid in one currency
be declared liquid for all currencies?



(2) Would you use different parameters or the same parameters (i.e. average number
of trades per day and average notional amount traded per day) but different
thresholds in order to define a sub-class as liquid?

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or
vice versa)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_66>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_66>

Q67. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer detailed per contract type, underlying type and underlying identified,
addressing the following points:

(1) Would you use different qualitative criteria to define the sub-classes? In
particular, do you consider the notional currency as a relevant criteria to define sub-
classes, or in other words should a sub-class deemed as liquid in one currency be
declared liquid for all currencies?

(2) Would you use different parameters or the same parameters (i.e. average number
of trades per day and average notional amount traded per day) but different
thresholds in order to define a sub-class as liquid?

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or
vice versa)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_67>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_67>

Q68. Do you agree with ESMA’s proposal for the definition of a liquid market? Please
provide an answer detailed per contract type and underlying (identified addressing the
following points:

(1) Would you use different qualitative criteria to define the sub-classes?

(2) Would you use different parameters or the same parameters (i.e. average number
of trades per day and average notional amount traded per day) but different
thresholds in order to define a sub-class as liquid?

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or
vice versa)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_68>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_68>

Q69. Do you agree with ESMA’s proposal for the definition of a liquid market? Please

provide an answer per asset class identified (EUA, CER, EUAA, ERU) addressing the
following points:

(1) Would you use additional qualitative criteria to define the sub-classes?

(2) Would you use different parameters or the same parameters (i.e. average number
of trades per day and average number of tons of carbon dioxide traded per day) but
different thresholds in order to define a sub-class as liquid?

(3) Would you qualify as liquid certain sub-classes qualified as illiquid (or vice
versa)? Please provide reasons for your answer.



<ESMA_QUESTION_CP_MIFID_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_69>

Q70.Do you agree with ESMA’s proposal with regard to the content of pre-trade
transparency? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_70>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_70>

Q71. Do you agree with ESMA’s proposal with regard to the order management facilities
waiver? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_71>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_71>

Q72. ESMA seeks further input on how to frame the obligation to make indicative prices
public for the purpose of the Technical Standards. Which methodology do you prefer? Do
you have other proposals?

<ESMA_QUESTION_CP_MIFID_72>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_72>

Q73. Do you consider it necessary to include the date and time of publication among the
fields included in Annex Il, Table 1 of RTS 9? Do you consider that other relevant fields
should be added to such alist? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_73>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_73>

Q74. Do you agree with ESMA’s proposal on the applicable flags in the context of post-
trade transparency? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_74>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_74>

Q75. Do you agree with ESMA’s proposal? Please specify in your answer if you agree
with:

(1) a 3-year initial implementation period
(2) a maximum delay of 15 minutes during this period

(3)a maximum delay of 5 minutes thereafter. Please provide reasons for your
answer.

<ESMA_QUESTION_CP_MIFID_75>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_75>

Q76. Do you agree that securities financing transactions and other types of transactions
subject to conditions other than the current market valuation of the financial instrument



should be exempt from the reporting requirement under article 21? Do you think other
types of transactions should be included? Please provide reasons for your answers.

<ESMA_QUESTION_CP_MIFID_76>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_76>

Q77. Do you agree with ESMA’s proposal for bonds and SFPs? Please specify, for each
type of bonds identified, if you agree on the following points, providing reasons for your
answer and if you disagree providing ESMA with your alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale threshold as specified in Annex II,
Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1) provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2) provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018
onwards including the level of granularity of the classes on which the recalculations
will be performed.

<ESMA_QUESTION_CP_MIFID_77>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_77>

Q78. Do you agree with ESMA’s proposal for interest rate derivatives? Please specify, for
each sub-class (FRA, Swaptions, Fixed-to-Fixed single currency swaps, Fixed-to-Float
single currency swaps, Float -to- Float single currency swaps, OIS single currency swaps,
Inflation single currency swaps, Fixed-to-Fixed multi-currency swaps, Fixed-to-Float multi-
currency swaps, Float -to- Float multi-currency swaps, OIS multi-currency swaps, bond
options, bond futures, interest rate options, interest rate futures) if you agree on the
following points providing reasons for your answer and, if you disagree, providing ESMA
with your alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale and size specific to the instrument
threshold as specified in Annex Il, Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1), provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2), provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018
onwards including the level of granularity of the classes on which the recalculations
will be performed (c) irrespective of your preference for option 1 or 2 and, with
particular reference to OTC traded interest rates derivatives, provide feedback on the
granularity of the tenor buckets defined. In other words, would you use a different



level of granularity for maturities shorter than 1 year with respect to those set which
are: 1 day- 1.5 months, 1.5-3 months, 3-6 months, 6 months — 1 year? Would you
group maturities longer than 1 year into buckets (e.g. 1-2 years, 2-5 years, 5-10 years,
10-30 years and above 30 years)?

<ESMA_QUESTION_CP_MIFID_78>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_78>

Q79. Do you agree with ESMA’s proposal for commodity derivatives? Please specify, for
each type of commodity derivatives, i.e. agricultural, metals and energy, if you agree on
the following points providing reasons for your answer and if you disagree, providing
ESMA with your alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale threshold as specified in Annex II,
Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1) provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2) provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018
onwards including the level of granularity of the classes on which the recalculations
will be performed.

<ESMA_QUESTION_CP_MIFID_79>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_79>

Q80. Do you agree with ESMA’s proposal for equity derivatives? Please specify, for each
type of equity derivatives [stock options, stock futures, index options, index futures,
dividend index options, dividend index futures, stock dividend options, stock dividend
futures, options on a basket or portfolio of shares, futures on a basket or portfolio of
shares, options on other underlying values (i.e. volatility index or ETFs), futures on other
underlying values (i.e. volatility index or ETFs)], if you agree on the following points
providing reasons for your answer and if you disagree, providing ESMA with your
alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale threshold as specified in Annex I,
Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1) provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2) provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018



onwards including the level of granularity of the classes on which the recalculations
will be performed.

<ESMA_QUESTION_CP_MIFID_80>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_80>

Q81. Do you agree with ESMA’s proposal for securitised derivatives? Please specify if you
agree on the following points providing reasons for your answer and if you disagree,
providing ESMA with your alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale threshold as specified in Annex II,
Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1) provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2) provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018
onwards including the level of granularity of the classes on which the recalculations
will be performed.

<ESMA_QUESTION_CP_MIFID_81>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_81>

Q82. Do you agree with ESMA’s proposal for emission allowances? Please specify if you
agree on the following points providing reasons for your answer and if you disagree,
providing ESMA with your alternative proposal:

(1) deferral period set to 48 hours
(2) size specific to the instrument threshold set as 50% of the large in scale threshold

(3) volume measure used to set the large in scale threshold as specified in Annex II,
Table 3 of draft RTS 9

(4) pre-trade and post-trade thresholds set at the same size

(5) large in scale thresholds: (a) state your preference for the system to set the
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the
thresholds) (b) in the case of a preference for a system with no recalculation (i.e.
option 1) provide feedback on the thresholds determined. In the case of a preference
for a system with recalculation (i.e. option 2) provide feedback on the thresholds
determined for 2017 and on the methodology to recalculate the thresholds from 2018
onwards including the level of granularity of the classes on which the recalculations
will be performed.

<ESMA_QUESTION_CP_MIFID_82>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_82>

Q83. Do you agree with ESMA’s proposal in relation to the supplementary deferral regime
at the discrection of the NCA? Please provide reasons for your answer.



<ESMA_QUESTION_CP_MIFID_83>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_83>

Q84. Do you agree with ESMA’s proposal with regard to the temporary suspension of
transparency requirements? Please provide feedback on the following points:

(1) the measure used to calculate the volume as specified in Annex Il, Table 3
(2) the methodology as to assess a drop in liquidity

(3) the percentages determined for liquid and illiquid instruments to assess the drop
in liquidity. Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_84>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_84>

Q85. Do you agree with ESMA’s proposal with regard to the exemptions from transaprency
requirements in respect of transactions executed by a member of the ESCB? Please
provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_85>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_85>

Q86. Do you agree with the articles on the double volume cap mechanism in the proposed
draft RTS 10? Please provide reasons to support your answer.

<ESMA_QUESTION_CP_MIFID_86>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_86>

Q87. Do you agree with the proposed draft RTS in respect of implementing Article 22
MiFIR? Please provide reasons to support your answer.
<ESMA_QUESTION_CP_MIFID_87>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_87>

Q88. Are there any other criteria that ESMA should take into account when assessing
whether there are sufficient third-party buying and selling interest in the class of
derivatives or subset so that such a class of derivatives is considered sufficiently liquid to
trade only on venues?

<ESMA_QUESTION_CP_MIFID_88>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_88>

Q89. Do you have any other comments on ESMA’s proposed overall approach?

<ESMA_QUESTION_CP_MIFID_89>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_89>

Q90. Do you agree with the proposed draft RTS in relation to the criteria for determining
whether derivatives have a direct, substantial and foreseeable effect within the EU?



<ESMA_QUESTION_CP_MIFID_90>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_90>

Q91. Should the scope of the draft RTS be expanded to contracts involving European
branches of non-EU non-financial counterparties?

<ESMA_QUESTION_CP_MIFID_91>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_91>

Q92. Please indicate what are the main costs and benefits that you envisage in
implementing of the proposal.

<ESMA_QUESTION_CP_MIFID_92>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_92>



6.

Microstructural issues

Q93. Should the list of disruptive scenarios to be considered for the business continuity
arrangements expanded or reduced? Please elaborate.

<ESMA_QUESTION_CP_MIFID_93>

Contrary to ESMA’s proposal, the FIA Associations? believe in the case of firms dealing on own
account and not executing client orders, the most appropriate response may be to implement
disaster recovery procedures leading toward a controlled wind-down of outstanding orders and
positions, rather than enforcing a resumption of ‘full-swing’ trading that might actually lead to
increased risk. We suggest (and have made draft amendments accordingly) that ESMA clarify
that the requirement to have in place “business continuity arrangements to ensure a timely
resumption of trading” should not be the leading principle: adverse market impact should be
avoided in all cases, but where there is no regulatory need or commercial compulsion (e.g. due to
servicing clients), it should remain the firm’s decision to resume trading operations or, rather,
manage positions and control ordering, including toward an orderly winding-down.

Market participants should have crisis management procedures in place for managing automated
trading software and operational failures. The ability to manage a crisis should not be inhibited
by an overly prescriptive crisis management procedure. Instead these procedures should be
designed by the market participant that intends to use them and should be commensurate with
the type of business they are conducting. For example, a firm handling customer trades should
consider the needs of the customers when developing a disaster recovery/business continuity
plan whereas a firm trading exclusively for its own account will have different needs. Given the

% This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe™) and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms play
a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the funds that
support these clearinghouses and commit a substantial amount of their own capital to guarantee customer
transactions. FIA's core constituency consists of futures commission merchants, and the primary focus of the
association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions. FIA's
regular members, which act as the majority clearing members of the US exchanges, handle more than 90 percent
of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in their
respective time-zones and continue to operate with their own leadership and staff, separate boards of directors and
distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the exchange-
traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and are active in
a variety of asset classes, such as equities, foreign exchange, commaodities and fixed income. Members of FIA
EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use the markets to
manage their business risks to enter and exit the markets efficiently.



diversity of market participants that exists today it is infeasible, and potentially dangerous, to
design overly prescriptive crisis management procedures for all participants.

We recommend removing the requirement to have duplicate hardware components to permit
continuous operation in case of a failover (for any type of participant). This requirement would be
strictly contrary to market best practice, which seeks to avoid “hot failovers” (i.e. transferring
operations to a different site without first having resolved issues that may be continuing). The
manner in which firms maintain infrastructure that is appropriate to fulfilling their continuity
obligations should reside with the firm: the rules should prescribe that adequate infrastructure and
human capital is available for adequate failover systems; not prescribe the use of dual
infrastructure. In practice, the requirement where appropriate to have a functional back-up site for
managing controlled operations will entail firms arranging appropriate connectivity and
infrastructure that should be sufficient to satisfy ESMA’s concerns.

From a practical perspective, we believe the main requirements a disaster recovery program for
algorithmic trading should include are: a review of the systems and data center vulnerabilities and
threats; establishment of adequate contingency and disaster recovery plans; validation of the
plans via exercises and tabletop reviews; performance of regular reviews of systems to check for
compliance with the requirements and performance of regular reviews by a responsible party
containing recommendations; and conclusions of the review. The content of a disaster recovery
plan itself should comprise (1) a functional communications protocol for updating key staff, (2)
clear procedures for disaster recovery including for relocating to back-up sites where necessary,
and (3) alternative arrangements to manage (not necessarily trade) existing orders in order to
minimise risk exposure for both the individual firm and the market as a whole. We would therefore
suggest that ESMA’s list of disruptive scenarios in Article 20(2)(b) be a non-exhaustive list of
examples of what firms can consider in determining appropriate arrangements, rather than a
minimum list, or alternatively edit the list to contain only items (1), (2), and (3) in the paragraph
above.

PROPOSED AMENDMENTS TO RTS 13 RECITAL 2 & ARTICLE 20:
RECITAL 2:

The risks arising from algorithmic trading can be present in any trading model supported by

electronic means. Therefore, this regulation applies to all investment firms who are engaged in

algorithmic trading, independentlyin a manner appropriate to the nature, scale and
complexity of their business model-size-er-complexity.

ARTICLE 20:
Business continuity arrangements

1. Investment firms shall demenstrate-that they-have adegquate-and-effective business continuity
arrangements in relation to their trading systems which are proportionate to the nature, scale

and complexity of their business to-address-disruptive-incidents-including—but-notlimited-to;
system-fatures. [Note: struck text is duplicative of paragraph below.]

2. Business continuity arrangements of investment firms shall be able to effectively deal with
disruptive incidents and where appropriate ensure a timely resumption of trading or_controlled




management (including wind-down) of outstanding orders and positions. The
arrangements shall cover at least the following:

(a) governance for the development and deployment of the arrangements;

(b) consideration of an adequate range of robust, challenging, but credible scenarios
relating to the operation of their trading systems which require specific continuity
arrangements such asineluding—at—the—minimum: system failures, communication
disruptions and loss of key staff whether due to technical or operational problems,
market or credit events, natural disasters or environmental emergencies, IT security
issues or deliberate interference with trading systems, or human error; [Note: some
items on this list are duplicative of others and not relevant; not appropriate as a
minimum list.]

(c) back-up of business critical data—including—compliance; that flows through their
trading systems; [Note: duplicative; ‘business critical data’ would imply critical
compliance data]

(d)
fa#eve#[Note av0|d|nq a ‘hot fall over’ is a best practlce recommended bv the FIA
Associations with respect to automated trading; this requirement would mandate
investment firms to act contrary to best practice and potentially lead to disorderly

trading.]

(e) procedures for relocating to, and operating the trading system from, a back-up site,
where having such a site is appropriate to the nature, scale and complexity of the
algorithmic trading activities of the investment firm;

(f) staff training on the operation of the business continuity arrangements and individuals’
roles;

(q) business—continuity-arrangements documented disaster recovery procedures that
are-bespoke to-each of the venues that it accesses:

) -kilHfunctionality usage-poliey; [Note: this is duplicative, as it is required elsewhere
in Section 2] and,

(ai) alternative arrangements for the investment firm to trade manage a# existing orders
mandally. [Note: mandating manual trading of existing orders does not make
sense in all situations and could create rather than reduce risk; likewise, if an
investment firm’s appropriate response is to ‘turn trading systems off,’ the
requirement should not mandate continued trading of existing orders, but rather
the management thereof (i.e. winding down/closing positions).]

3. Investment firms exclusively dealing on own account and not executing orders on
behalf of clients may include arrangements to effect a controlled management of
outstanding orders and positions, including an orderly winding down of business, where

appropriate.

4. Investment firms shall review their business continuity arrangements on an annual basis and
modify the arrangements in light of the review.




<ESMA_QUESTION_CP_MIFID_93>

Q94. With respect to the section on Testing of algorithms and systems and change
management, do you need clarification or have any suggestions on how testing scenarios
can be improved?

<ESMA_QUESTION_CP_MIFID_94>
According to Article 17(1) of MIiFID Il investment firms must ensure their systems are fully tested

and properly monitored. The FIA Associations agree with most of ESMA’s proposals for how to
achieve this.

However, we have a material concern with ESMA’s proposed approach to non-live testing having
to occur in trading venue testing environments. To be clear, the FIA Associations support
investment firms engaging in non-live testing of their algorithms, but we believe ESMA has
proposed unrealistic requirements for trading venues with respect to non-live testing against
disorderly trading conditions. Therefore, consistent with our response to draft RTS 13, we
consider it both more effective and cost-efficient to place this obligation with the investment firms
directly.

ESMA suggests trading venues should be able to design scenarios with functionalities, protocols
and structure reproducing live environment conditions including disorderly trading circumstances,
and that these scenarios should be as close to market situations as possible. This is tantamount
to requiring trading venues to replicate the full production environment, and to be effective, to
create scenarios bespoke to each individual trading firm. Any realistic simulation environment
would have to include regression testing against multiple date ranges as well as a full scope of
market data applicable to the algorithm, and the trading venue would have to ensure the test
environment is identical to production in terms of:

¢ the software version of the matching engine and features available in production;

e the quality and accuracy of information (trade and order book updates) distributed to
participants

e administration tools (bulk deletion, setting limits etc.).

Because this is unrealistic, trading venues do not at present offer full-scale simulation
environments; the test environments currently available typically use only a partial data set and
include a sub-set of symbols traded on that venue. In other words, trading venues can offer a
“sandbox” in which investment firms can play around, but the sandbox is by definition only a
sample and not a realistic mirror of the live experience. Requiring trading venues to build
environments meeting ESMA’s proposed specifications would be enormously costly and time-
consuming with very little benefit. Therefore, to the extent non-live testing is a step mandated by
regulation, we consider it more both effective and cost-efficient to place this obligation with the
investment firms directly. Nothing prevents trading venues offering and charging for ‘value-add’
testing services. Any such ‘value-adding’ testing services should not be mandatory, however, and
market participants should have discretion as to whether to subscribe to them or not.

Furthermore, there is concern that if ESMA were to proceed with this proposal it would create an
issue for the industry around who bears the cost. The FIA Associations believe it would be neither
fair nor equitable that trading venues be expressly permitted to transfer the cost of design and
provision of costly testing environments to members and participants. Both trading venues and
investment firms have respective regulatory obligations to develop and implement test
environments, to perform conformance testing and to test algorithms against disorderly trading



conditions. The costs incurred by trading venues in satisfying their regulatory obligations should
be borne by the trading venues.

Additionally with respect to ESMA’s proposed testing framework, while we agree it is good
practice and generally reflects market practice to keep the production environments on separate
computers from other environments, particularly the "test" environment, we believe ESMA’s
wording is not ideal. Focusing on systems "critical to the separate and independent functioning"” is
likely to be open to interpretation. We would suggest shortening this requirement to: “An
investment firm shall ensure a clear segregation between its production environment and
environments for testing and development.”

Finally, we have proposed to delete the requirement for annual stress testing from the list of
minimum requirements for investment firms. Stress testing is a type of non-functional testing that
confirms a system operates in an acceptable manner during periods of atypical amounts of
external inputs and internal events. Typically stress testing is accomplished by subjecting the
system to atypical loads over varying periods of time. We believe this type of testing can be
useful to some trading firms, and some firms will undertake this type of testing, but it would be
disproportionate to apply as a minimum standard across all investment firms. This type of testing
is not critical and is more appropriate in the context of trading venues that have structural
capacity requirements.

PROPOSED AMENDMENTS TO RTS 13 SECTION 1 (ARTICLES 8-15):

Section 1
Testing of algorithms and systems and change management

Article 8
General

An investment firm shall ensure a clear segregation between its production environment and

enwronments for testlnq and development that—se#ware—haFdwaFe—anel—neMeFlem#as#ueteFe

[Note: there are no definitions for ‘trading system,’ ‘algorithm,” ‘strategy,’” or ‘production
environment’ in_the draft RTS, such that the scope and application of Chapter il
provisions remain unclear.]

Article 9
Conformance testing

1. An investment firm shall pass conformance testing:

(a) with the trading venue where it is a direct member or participant; and

(b) with its DEA provider where the investment firms accesses the trading venue through
direct electronic access.

2. Such conformance testing shall take place when implementing a new access to a trading
venue’s system or when there is a change in the trading venue’s direct electronic access



functionality. Investment firms shall be required to determine when they must re-certify due to a
change within their system or substantial hardware changes. [Note: ‘system’ is not defined in
the draft RTS; depending on how this is defined, we would suggest deleting “or
substantial hardware changes,” as hardware is not highly relevant for conformance
testing purposes.]

Article 10
Initial testing

1. An investment firm shall, prior to the initial deployment or substantial update of a trading
system, algorithm or strategy, make use of clearly delineated development and testing
methodologies. These methodologies should address process design and execution, division of
responsibilities, allocation of sufficient resources, escalation procedures, and sign-off by a
responsible party within the investment firm.

2. The testing methodologies for algorithms and trading strategies; shall include performance
simulations or back testing and, for members or participants of a trading venue, non-live testing
within a trading-venue testing environment. These methodologies shall ensure that:

(a) the operation of the trading system, algorithm or strategy is compatible with the
investment firm’s regulatory obligations as well as the rules of the trading venues they
access;

(b) embedded compliance and risk management controls work as intended, including
generating error reports adtomatically; and

(c) the trading system, algorithm or strategy does not contribute to disorderly trading;
and-can-continue-to-work-effectively-in-stressed-market conditions. [Note: operating in
‘stressed market conditions’ is not a requlatory obligation for all investment
firms.

3. Investment firms shall adapt algorithm tests, including non-live tests within the-trading-venue
testing environments, to the strategy for which the firm will use the algorithm fer including by
taking into account the markets to which it will send orders and the structure of those markets.
Investment firms shall undertake further testing if there are substantial changes to the venue in
which the system, algorithm or strategy is to be used.

4. Investment firms shall also keep records of any material changes made to their
proprietary software, allowing them to accurately determine:

(a) when a change was made;

(b) who made the change;

(c) who approved the change:; and,

(d) the nature of the change. [Note: The FIA Associations recommend inserting
this section from Article 15, as it deals with “material changes” and therefore is more
appropriate to initial testing rather than “ad hoc” change management.]




Article 11
Testing within a non-live environment

1. Members or participants of a trading venue and an investment firms accessing the trading
venue through sponsored access shall test their trading strategies and algorithms in non-live
trading-venue's testing environments to prevent disorderly trading.

2. Investment firms that are not accessing a trading venue as a member or participant, but
through direct market access service, shall make use of such non-live trading-venue testing
environments where this is appropriate to the nature, scale, and complexity of their business and
the risks that their trading algorithms or systems may pose to the orderly trading on the relevant
trading venue.

3. When testing their trading strategies, algorithms and systems in a non-live trading-venue
testing environment, the investment firm shall retain responsibility at all times for assessing the
testing results and for making the required changes to the relevant algorithm, trading strategy or
system as appropriate.

Article 12
Controlled deployment of algorithms

1. Investment firms shall deploy new trading algorithms, pre-existing algorithms that were
successfully deployed on other trading venues, and material changes to previous architecture, in
a live environment in a controlled and cautious fashion by setting limits on the deployment.

2. During this deployment, the investment firm shall set reasonable Llimits shallbeplaced
on the number of financial instruments being traded, the price, value and number of orders, the
strategy positions and the number of markets to which orders are sent.

Article 13




aqamspevber—attaeles [Note the FIA Assomaﬂons con3|der annual stress testlnq to

be a highly artificial test within the framework for investment firms that do not
otherwise have capacity requirements (it may be more appropriate in the context
of trading venues analysing system capacity). Provided the rest of the provisions
in this RTS are followed, investment firms’ trading systems will be functioning on
a daily basis in_a risk-controlled manner that does not contribute to disorderly
trading. Therefore we propose to delete this step from the minimum requirements
for investment firms.]

Article 14
Annual review and validation of systems

1. An investment firm shall run an annual validation process whereby it shall review and evaluate
its trading systems and trading algorithms, and the associated governance, accountability and
sign-off framework and asseciated relevant business—continuity disaster recovery
arrangements.

2. The risk control function shall lead be responsible for the elaboration of the validation report
and shall include staff that have relevant technical knowledge. Compliance functions shall be
made aware of the results of these validation reports. The validation report and-the-operational
setup-stemming-—from—it must be periodically assessed audited by the firm’s internal audit
function or by an independent third party audit.

3. The validation report and supporting documents, approved by the investment firm’s senior
management, will be available to the relevant national competent authority upon request.

4. In this validation process, investment firms shall assess their compliance with Article 17 of
Directive 2014/65/EU on markets in financial instruments taking into account the nature, scale
and complexity of their business. Aceerdinglythey shall establish-and-maintain-mere-stringent
organisational reguirements where appropriate.

5. In undertaking this self-assessment, investment firms shall at least take into account the
elements provided in Annex I.

6. Investment firms shall act on the basrs of these review processes and validation reports to
remedy deficiencies identified. A

Article 15
“Ad hoc” change management

1. Any “ad hoc” changes to the production environment shall be subject to review and-sign-off
[Note: “Ad hoc” changes, such as bug fixes, should not require additional sign off, as the




material _aspects of the software have already been tested.] by senior
managementappropriately qualified personnel [Note: minor changes should not require
senior management involvement] within the investment firm. The depth of the review shall be
approprlate to the magnltude of the proposed change Ihls—reweW—shaH—alse—estabhsh—MMether
/ . [Note: The preceding
sentence regardlng “dep_h of rewew” implies _an _examination of whether change is
material and would require additional testing.]

2. Investment firms shall establish procedures for communicating requirements and “ad_hoc”
changes in the functlonallty of the|r systems anestment—ﬂmts—stmﬁalse—keep—meepds—et—anv

{d)-the natureof the change: [Note: The FIA Associations recommend moving this text to
Article 10, as it deals with “material” rather than “ad hoc” changes.]

<ESMA_QUESTION_CP_MIFID_94>

Q95. Do you have any further suggestions or comments on the pre-trade and post-trade
controls as proposed above?

<ESMA_QUESTION_CP_MIFID_95>

Investment firms themselves have the most experience, and the greatest commercial interest, in
developing and operating sophisticated and effective risk management. To maximize the
effectiveness of a suite of risk controls, their designs should be tailored to each individual firm,
taking into consideration the performance of their systems, the unique needs of their markets and
instruments, and the nuances associated with introducing new functionality to their systems. Any
risk control that is overly prescriptive may fail to take into account the unique characteristics of
the diverse market participants, exchanges, trading strategies, and instruments that exist today,
thus adding to rather than reducing risk. Further, prescriptive requirements may quickly become
obsolete as markets, technology, and trading strategies evolve.

The FIA Associations are of the general view that the pre-trade risk controls proposed by ESMA
are appropriate. However, we strongly believe that solutions that are straightforward to implement
(price collars, volume controls, repeated / ‘hanging’ order throttle) will have a much larger
beneficial impact than very complicated controls (such as market impact assessment and
checking against resting orders in the order book). We have included below what we consider to
be appropriate amendments to Article 21 of the draft RTS.

PROPOSED AMENDMENTS TO RTS 13 ARTICLE 21:

Article 21
Pre-trade controls on order entry and post-trade controls

1. Investment firms shall have appropriate pre-trade controls on order entry, which shall be
reinforced by appropriate, real time,_or as near to real time as is practical post-trade controls.
[Note: ‘real-time’ is not a clear concept in the context of post-trade timelines.]




2. Investment firms’ erdermanagement trading systems [Note: ‘order management system’ is
an undefined term not used elsewhere in this RTS] should prevent orders from being sent to
trading venues that are outside of pre-determined parameters covering price and volume, and
should have controls in place to prevent unintentional submission and repetition of orders.

3. Investment firms shall establish and enforce appropriately calibrated pre-trade risk limits that
are appropriate for the investment firm’s nature, scale and complexity (including capital base,

clearlng arrangements tradmg style rlsk toIerance and experlence)—whteh—meludes—bat—ts—net

veneleps [Note not reIevant]

4. The pre-trade controls as referred to in paragraph {1} shall apply to all instrument types, and
shall include as appropriate te the specific trading strategy and product:

(a) Price collars which automatically block or cancel orders that do not meet set price
parameters, differentiated as necessary for different financial instruments;,—beth-en—an

order-by-order-basisand-overa-specified-period-of-time; [Note: this is not necessary

for a price collar]

set—m—netrenakvaleewﬁh—ﬂ%ab#ﬂy—te—be—set—eeperedeet [Note avalue check is prlce

(already checked in (a)) times volume (already checked in (c)), so this check is not
needed and would unnecessarily slow systems down.]

(c) Maximum order volume which prevent orders with an uncommonly large order size
from entering the order books. Limits shall be set in shares or lots;

system shall be disabled until a-human re-epablesit; [Note this text is hlthv unclear:

if ESMA intends this as a check on repeated order submissions (hanging orders),
the outbound message rates check and/or maximum messages limit below will
capture this anyway: therefore it is not necessary.]

(d) {e} Outbound message rates en—a-—strategy—specific-basis-[Note: it may not be

optimal risk_ management to_monitor_on_a strategy basis; some trading venues
monitor on a per session basis. Firms should be able to choose the proper level of
aggregation.] , which monitor the number of order messages their trading systems send
to a trading venue in a given period of time; and,

(e) H—Maximum messages limit which prevent sending an excessive number of
messages to order books and-prevent that jeopardiselrg the integrity of the trading
system.

5. The post-trade controls as referred to in paragraph €1} shall include as a minimum and as
appropriate to the specific trading strategy and product the maximum long and short positions



and overall strategy for derivatives products, which restrict trading beyond a specified position
threshold, with limits to be set in units appropriate to the asset class and product type.

A
ctv ol CA

Investment firms shall be able to automatically block or cancel orders where they risk
compromising the firm’s own risk thresholds. Controls shall be applied, where appropriate, on
exposures to individual clients, financial instruments, traders, trading desks or the investment firm
as a whole. [Note: struck text is duplicative of the rest of the paragraph.]

7. Investment firms shall have procedures and arrangements for dealing with orders which have
been automatically blocked by the investment firm’s pre-trade controls but which the firm
nevertheless wishes to submit. Such procedures and arrangements shall be on a temporary and
exceptional basis.

8. Where the pre-trade controls are overridden in relation to a specific trade, this shall only occur
with the full knowledge and an active approval of relevant staff responsible for the risk control

functionin+isk-management.

9. Investment firms shall eentinuously [Note: duplicative of ‘real time’] monitor on a real time,
or_as near to real time as is practical, basis the post-trade controls it has in place. In cases
where a post-trade control is triggered, the firm shall undertake appropriate action, including but
not limited to, adjusting or shutting down the relevant trading algorithm or trading system.

FURTHER AMENDMENTS TO ARTICLES 16 & 17 THAT BEAR ON RISK CONTROLS:

Article 16
Real-time monitoring

1. Investment firms shall, during the hours they are sending orders to trading venues, monitor in
real time,_or as near to real time as is practical, all trading activity that takes place through their
systems, including that of its clients, for signs of disorderly trading, including from a cross-market,
cross-asset class, or cross-product perspective, in cases where the firm engages in such
activities. This monitoring shall be conducted by staff who understand the firm’s trading flow and
who have the training, experience and tools that enable them to monitor and control the trading
systems and troubleshoot and respond to operational and regulatory issues in a timely manner.

central counterparty {CCP)Y_[Note: It is reasonable that staff may be compelled to provide
info to a NCA or other statutory body but not to private third parties.]

2. In addition to monitoring by the actual trader in charge of the algorithm, such monitoring shall
be undertaken by one or more independent risk control functions within the firm. [Note: trading
flow should be monitored by a second pair of eyes; however, requiring an ‘independent’
risk control function potentially implies a stand-alone risk control function, which would
disproportionate for some firms. ]




3. Investment firms shall maintain real-time and accurate trade and account information which is
complete, accurate and consistent, and they shall reconcile as soon as practicable; ard-in—+real
time-where—it-is—poessible; their own electronic trading logs with records regarding their current
outstanding—orders—and [Note: this requirement may provide more noise than signal for
firms] risk exposures (drop copies) provided by the trading venue to which they send orders, by
their broker or DEA provider, by their clearing member or CCP, by their data providers, or by
other relevant business partners. An investment firm shall have the capability, especially in the
case of intra-day trade of derivatives, to calculate the outstanding exposure of the traders and
clients in real time,_or as close to real time as practical, at appropriate levels of aggregation.

4. The monitoring systems at investment firms shall have real-time, or as near to real-time as
practical, alerts that assist staff in identifying which trading system algerithm is not behaving as
expected-and-when-is-that taking place. When alerts are made, the investment firm shall have a
process in place to take prompt remedial action |nclud|ng as necessary, an orderly W|thdrawal
from the market y

Article 17
Kill functionality

1. Investment firms shall have the ability, as an emergency measure, to immediately cancel all of
the firm’s outstanding orders at all trading venues to which the firm is connected by means of a
kill functionality.

2. Additionally, the investment firm shall separately have a capability to cancel outstanding orders
at individual trading venues, or originating from individual traders, trading desks, or, where

appllcable clients, as approprlate %wnﬂes%h&Hh&mvestmenﬁme—sha%Lb&m%h&eesMeMe
i . [Note: this

capabllltv is |mpI|C|t in the first sentence]

<ESMA_QUESTION_CP_MIFID_95>

Q96. In particular, do you agree with including “market impact assessment” as a pre-trade
control that investment firms should have in place?

<ESMA_QUESTION_CP_MIFID_96>

The FIA Associations do not agree that the “market impact assessment” envisaged by ESMA is a
relevant, effective pre-trade control. Aside from technical issues in implementing this control, we
believe any such assessment would be highly subjective and theoretical. We believe this control
is more effectively addressed by the existing pre-trade controls “maximum order size” and “price
collar” already prescribed within this RTS. Furthermore, we believe that it is more appropriate for
investment firms and supervisory authorities to monitor for disorderly conduct or abusive market
orders within the context of existing market abuse regulations as part of post trade monitoring.
<ESMA_QUESTION_CP_MIFID_96>

Q97.Do you agree with the proposal regarding monitoring for the prevention and
identification of potential market abuse?

<ESMA_QUESTION_CP_MIFID_97>

As a general comment, the FIA Associations strongly believe an investment firm’s market abuse
obligations are more properly addressed in Regulation (EU) No. 596/2014 on market abuse



(“MAR”); we would advise ESMA against trying to replicate them here, as that risks confusion,
interpretive slippage, and may potentially expand the scope of obligations beyond what is
required in the MAR legislation.

On a specific note, we repeat our concerns regarding the requirement to control for market abuse
on a cross-market, cross-asset class and cross-product basis. We strongly believe simpler
controls that are easier to implement are more effective; we believe most, if not all, instances of
market abuse will be flagged by monitoring single markets and single products but on a
simultaneous basis. Any indication of abusive trading would then be cross-checked against other
relevant markets, the asset class and other relevant products but during the investigation phase,
not during the (automated) monitoring phase, effectively rendering the same level of protection
but in a manner that is much more practical to implement.

We have proposed amendments accordingly below.

PROPOSED AMENDMENTS TO RTS 13, ARTICLES 18 & 19:

Article 18
Monitoring for the prevention and identification of potential market abuse

1. An investment firm shall monitor all trading activity that takes place through its trading
systems, including that of its clients, for signs of potential market abuse. Investment firms shall
implement alert systems to flag behaviour likelyte-give giving rise to suspicions of market abuse
as SDECIerd |n Requlatlon (EU) No. 596/2014 on_market abuse anel—m—earﬂeu#ar—maﬁeet

A . [Note: it is not
approprlate to prowde an exhaustlve list here. An mvestment flrms market abuse
obligations are best defined within MAR.]

[Note: An mvestment f|rms market abuse obllqatlons are best defmed W|th|n MAR
therefore, the paragraph above is sufficient.]

3. The investment firm’s monitoring system shall be adequate given the nature, scale and
compIeX|ty of the bumness—and—ehau—be;adaptable;te—ehanqesan—the#wme—mqwatew

aeeessed The monltorlng system shall be subject to regular review at least once a year, or more
frequently if necessary in order to assess whether the monitoring system itself and the



parameters and filters that it employs are still adequate to the firm’'s trading behaviour and
regulatory obligations.

4. Using a sufficiently detailed level of time granularity, the monitoring system shall be able to
generate operable alerts at the beginning of the next trading day or, only in cases where manual
processes are involved, at the end of the next trading day. The monitoring system shall allow for
setting or adjusting the scenario and filter parameters in order to minimize false positive and false
negatlve results. ‘

5. Staff responsible for monitoring the firm’s trading activities for the purposes of this Article shall
report any trading activity which is petentially not compliant with their firm’s policies and
procedures or with the firm’s regulatory obligations to the individual(s) responsible for such
compliance.

6. Investment firms shall have arrangements to identify orders and transactions that require a
Suspicious Transaction and Order Report to competent authorities in relation to market abuse as
specmed in Requlatlon (EV) No 596/2014 on market abuse ém—eameualar—maﬁket

explanation—for the observed behaviour. [Note: An investment firm’s market abuse

obligations are best defined within MAR.]

7. An investment firm shall maintain accurate, complete, and consistent trade and account
information by reconciling their own electronic trading logs with records provided by their brokers,
clearing members, CCP, data providers, or other relevant business partners, as applicable and
as appropriate to the nature, scale and complexity of the business, as soon as practicable.

ehent—and#er—tFadeHMm—s—FeseeFmble—fepﬂ%eFdeF [Note thls is a requwement of the DEA
provider that can be governed by contract with its clients.]

Article 19
Accessibility and competence of monitoring staff

1. An investment firm shall ensure that the staff involved in supporting electronic trading
operations, including back and middle office staff, have sufficient capacity, knowledge and

experlence to fqu|I thelr functlons the—neeessaw—a&hensaﬂens—wﬁh—the—mlev&nt—traqu

The mvestment firm is respon3|ble for the competence of its staff. Verv few posmons
require external approvals as indicated here: (i) NCAs apply the pre-approved control
regime, and (ii) certain venues require a “registered” trader. The relationship between an
investment firm and CCPs, data providers, GCMs etc. should be governed by contract or
service level agreements.]

2. Investment firms shall have procedures in place to ensure aceessibility-te that its competent
authority, the relevant trading venues and, where applicable, DEA providers have reasonable
access to monitoring staff. Communication channels shall be identified and tested periodically
with the aim of ensuring that in an emergency, the adequate staff members with the adequate




level of authority may reach each other in a timely fashion in order to ensure a fair and orderly
market. In addition, an out-of-trading hours contact procedure shall also be put in place.

<ESMA_QUESTION_CP_MIFID_97>

Q98. Do you have any comments on Organisational Requirements for Investment Firms as
set out above?

<ESMA_QUESTION_CP_MIFID_98>

ARTICLE 24: First, in the Consultation Paper, ESMA states “the DEA provider shall at least be
aware of the types of strategies pursued by the potential DEA user....” The FIA Associations
believe that the proposed language in Article 24(d) and Article 24(i) is duplicative and that it is the
DEA client’'s ‘behaviour and ‘trading pattern’, which are important for a DEA provider to
understand. A ‘strategy’ per se would give the DEA provider no real insight into the systemic and
other risks posed by a DEA client. The FIA Associations propose amending these Articles in light
of the above.

Moreover, the FIA Associations are conscious also that any attempt by a DEA provider to review
historical trading patterns or behaviour of a client are difficult from a commercial perspective, as
they could be seen to be an attempt to solicit disclosure of client’s intellectual property. There are,
however, certain criteria that a DEA provider would assess as part of its prospective client
assessment, and these have been included in Article 24 (h). Finally, the FIA Associations feel
that Articles 24(h) and 24(j) are duplicative in some respects, so has proposed combining the
two.

These amendments are set out below:

PROPOSED AMENDMENTS RTS 13 ARTICLE 24:

Article 24
Due diligence by DEA providers on prospective DEA clients

Investment firms offering DEA shall conduct due diligence on their prospective DEA clients, as
appropriate to the risks posed by the nature of these clients, the scale and complexity of their
prospective trading activities and the service being provided. Such a process shall include an
assessment of the level of expected trading and order volume and the nature of connectivity to the
relevant trading venues. At a minimum, the process shall cover such matters as:

(a) Undertaking appropriate client due diligence specified in_compliance with
relevant the know-your-client, and anti-money laundering and combating terrorist
financing requirements;

(b) Fhe Material governance and control function arrangements ewnership-structure;

(c) Whether sponsored access or direct market access shall be provided;

(d) {e} Access controls over order entry. Where the DEA provider allows clients to use
third-party trading software for accessing trading venues it shall ensure that the pre-trade



controls contained in this trading software are at least equivalent to the pre-trade controls
set out in this Regulation;

(e) 6 The operational set-up and the systems and controls of the DEA client;
(f) g The allocation of responsibility for dealing with actions and errors;

(a) €k} The financial standing of the DEA client_and its_ability to _meet its financial
obligations to the firm;

(h) ) Fhe-historical-trading—pattern—and-behaviour—of-the- DEA-client The expected

trading pattern and behavior of the DEA client, including criteria such as frequency
of order submission, and volume, strategies and products traded; and

i} The_ability_of the_cli i financial_obliaati ern:_and:._[Note:

included in (q) as it covers same point regarding financial standing of client]

(i) €& If sub-delegation is to be permitted, the DEA provider shall ensure that its DEA
client has a due diligence framework in place which is at least equivalent to their own.

ARTICLE 25: While the FIA Associations understand the intent and principle of Article 25, the
scope and extent of the details are unclear. The FIA Associations have proposed amending
Article 25 to clarify a DEA provider’'s on-going due diligence requirements to try to ensure that
firms understand the policies, processes and procedures they must have in place. In addition, FIA
Associations believe that DEA providers should be able to fulfill their obligations under Article 25
by relying on the self-assessments prepared by applicable DEA clients under Article 14. This will
reduce the duplicative compliance obligations of both DEA providers and DEA clients. These
amendments are set out below.

PROPOSED AMENDMENTS TO RTS 13 ARTICLE 25:

Article 25
On-going review of DEA clients

Investment firms acting as DEA providers shall review their due diligence assessment processes
on at least an annual basis and shall carry out annual risk-based reassessment of the adequacy
of their clients’ systems and controls, in particular taking into account material changes to the
scale, nature or complexity of their trading activities or strategies, erchanges-to-their senior and
managerial staffing, ownership structure, trading or bank account, regulatory status, or financial
position. DEA providers shall determine whether there has been a material change in the risk
profiles of their DEA clients and their businesses on the basis of information available from
public sources or from dealings with their DEA clients during the previous 12 months. In the
event that no material changes in risk profile are identified, the DEA provider shall make a
record of that finding. In the event that material changes in risk profile are identified, the
DEA provider may undertake additional due diligence on the DEA client (using the criteria
set_out in_Article 24 of this Regulation) or undertake such other process as the DEA
provider shall deem fit in_order to assess the adequacy of its DEA clients’ systems and
controls.




Where appropriate, DEA providers may satisfy this obligation by relying upon extracts of
the self-assessment prepared by DEA clients pursuant to Article 14 of this RTS if so
provided by the relevant DEA client.

ARTICLE 26: The FIA Associations believe it would be helpful to repeat the pre- and post-trade
controls set out in Article 21 in Article 26 (since Article 21 does not refer specifically to DEA
providers or clients). The pre-and post-trade controls have been amended as per Article 21.

Regarding Article 26.1, the FIA Associations believe that pre-trade credit controls are neither
appropriate nor necessary for exchange-traded derivatives. We would refer ESMA to the FIA
Associations response to RTS 37, which sets out our position regarding the application of pre-
execution limit checks in the exchange traded derivative markets.

In respect of the trade control in Article 21.4 (d), the FIA Associations believe that DEA providers
cannot apply such “repeated automated execution throttles which control the number of times a
strategy was already applied” as such functionality sits within the algorithm itself, and therefore
the DEA provider would not be able to exercise the necessary control.

We have proposed various amendments to Article 26(3) to make DEA providers’ and clients’
obligations clearer.

With regard to Article 26 (4) (reference to “initial pre-trade controls on order submission, as well as
the initial credit and risk limits, which the DEA provider applies to the trading activity of their DEA
clients”), we believe it is important to distinguish between pre-trade risk controls as outlined in
Section 1, which are designed to prevent trading systems from creating market disruptions, and
credit controls, which are designed to prevent a credit event and are calculated on a post-trade
basis. Risk controls are used to manage trading activity; for example, pre-trade risk controls are
used to manage what is acceptable in terms of order size, number of orders, and other controls
discussed within this paper. Credit controls, by contrast, are a key feature of how a broker
manages its exposure to its customers through the different types of market activity in which they
participate, and as such need to be employed on a post-trade basis due to the diversity of
information required to accurately calculate exposure where market participants have the ability to
use multiple systems and/or multiple brokers to access the market. In such circumstances both
automated traders and the broker clearing the trades may use drop copies and clearing system
trade feeds on a near real-time basis, and should also maintain this data for historical review.

Similarly, with Article 26(5)(b), the FIA Associations have proposed drafting changes to make it
clear that both negative and positive permissions can be set. Both methods achieve the same

result.

Our amendments to Article 26 are set out below:

PROPOSED AMENDMENTS TO RTS 13 ARTICLE 26:

Article 26
Systems and controls of DEA providers



1. DEA providers shall monitor intraday on a real-time basis the ereditand market risk to which
they are exposed as a result of the clients’ trading activity so that the DEA provider can adjust the
pre-trade controls on orders—eredit and risk limits as necessary.

2. DEA providers shall apply pre- and post-trade controls on the order flow of their clients in
accordance with Article 21 of this Regulation (outlined below for clarity):

(a) Price collars that automatically block or cancel orders that do not meet set
price parameters, differentiated as necessary for different financial instruments,

(b) Maximum order volume which prevent orders with an uncommonly large order
size from entering the order books. Limits shall be set in shares or lots.

{e)} (c) Outbound message rates enr—-a-strategy-—specificbasis, which monitor the

number of order messages their trading systems send to a trading venue in a
given period of time; and,

) (d) Maximum messages limit that prevent sending an excessive number of
messages to order books andprevent that jeopardiseirg—the integrity of the
trading system.

DEA clients shall not be able to send an order to a trading venue without the order passing
through the pre-trade controls of the DEA provider.

3. The pre- and post-trade controls to be applied by DEA providers shall not be controlled
bythese-of a DEA client. DEA providers may use its own proprietary pre- and post-trade controls,
third-party controls beughtin from a vendor, controls licensed from a client (under the sole
control of the DEA provider), controls provided by an outsourcer, or controls offered by the
trading venue. In each of these circumstances the DEA provider shall remain responsible for the
effectiveness of those controls and shall ensure that at all time he is solely entitled to set or modify
any parameters or limits that apply to these pre- and post-trade controls. DEA providers that allow
clients to use third-party controls for accessing trading venues shall determine pre-trade risk limits
and ensure that those pre-trade and post-trade controls are at least equivalent to the obligations
set out in this article. The DEA provider shall monitor the performance of the pre- and post-trade
controls on an on-going basis.

4. The initial pre-trade controls on order submission, as well as the initial credit and risk limits,
which the DEA provider applies to the trading activity of their DEA clients shall be based on their



initial due diligence assessment, and periodic review of the client. The controls applied to these
clients should be equivalent regardless of whether the type of access provided is direct market
access or sponsored access.

5. DEA providers shall have in place the ability to:

(a) Monitor any orders sent to their systems by DEA users;

(b) Automatically block or cancel orders from a DEA client in financial instruments that a
DEA client does not have permission to trade. The investment firm must use an internal
flagging system to identify and to block single clients or a small group of clients.
Alternatively, the DEA provider can automatically block orders by restricting
access to instruments that the DEA client does have permission to trade;

(c) Automatically block or cancel orders of a DEA client when they breach the DEA

provider's risk management thresholds. Controls shall be applied to exposures to

individual clients, financial instruments or groups of clients.

(d) Stop order flow transmitted by their DEA users;

(e) Suspend or withdraw DEA services to any clients where the DEA provider is not

satisfied that continued access would be consistent with their rules and procedures for

fair and orderly trading and market integrity; and

(f) Carry out, whenever DEA provider deems it necessary, a review of the internal risk
control systems of a DEA user.

6. DEA providers shall have procedures that monitor their the trading systems and support staff in
the event of a trading system error. [Note: to clarify that monitoring is intended to be carried
out in respect of the DEA providers’ own systems and staff (not DEA users systems and
staff).] The procedures shall aim at evaluating, managing and mitigating market disruption and
firm-wide risk, and shall identify the persons to be notified in the event of an error resulting in
violations of the risk profile, or potential violations of a trading venue's rules.

7. DEA providers shall at all times have the ability to identify the different clients that submit orders
through their systems by assigning unique IDs.

8. DEA providers shall in accordance with Article 25 of Regulation (EU) No 600/2014 on markets
in financial instruments and amending Regulation (EU) No 648/2012, keep at the disposal of the
competent authority the relevant data relating to the orders submitted by their DEA clients,
including modifications and cancellations, the material alerts generated by their monitoring
systems and the material modifications made to their DEA provider’s filtering process. [Note:
FIA Associations expect continued innovation in this area with alerting and monitoring

capabilities going beyond the requlatory requirements. The unintended consequence of

requiring recording of all alerts and filtering could be a strict adherence to the regulation
with associated calibration of system triggers which may limit DEA providers’ motivation
to harness innovative enhancements due to the scale of additional alerts (many being false
positives) that could be generated.]

ARTICLE 28: With regard to Article 28, the FIA Associations believe an unintended consequence
of paragraph 2 could be that a general clearing member (“GCM”) would lose discretion as to
which entities it chose to take on as clients. We feel this would contradict ESMA’s stated position



in the Consultation Paper that “ESMA recognises this potential risk and the importance for firms to
maintain commercial flexibility over who they on-board as clients. The proposal outlined in this CP
sets minimum criteria which clearing firms should be assessing clients against but does not
impose upon them the requirement to disclose the levels of these criteria”. Therefore we have
proposed amendments accordingly.

PROPOSED AMENDMENTS TO RTS 13 ARTICLE 28 & 29:

Article 28
Determination of suitable persons

2. Investment firms acting as a clearing firm shall review their clients’ on-going performance
against the criteria listed above, and any additional criteria that the clearing firm has imposed, on
an anhuatl reqular basis. The clearing firm shall determine the freqguency at which it will
review the client’s performance against these criteria according to the nature, scale and
complexity of the client’s business. Such-a+review Reviews of applicable criteria should be
consistent shall-be-non-diseriminatory[Note: Reguiring a GCM to conduct reviews that are
non-discriminatory would limit the GCM’s discretion as to whether or not to accept a
particular_client ], transparent and objective where not in_conflict with other laws and
requlations applicable to the clearing firm or other obligations of the clearing firm. The
binding written agreement between the clearing firm and clients shall include the above criteria,
including the frequency at which the clearing firm will review its clients’ performance against these
criteria and the consequences of clients not complying with them.

Article 29
Position limits and margining

1. Investment firms acting as a clearing firm shall set and communicate appropriate
trading/position limits with their clients in order to mitigate and manage their own counterparty,

liquidity, and operational ard-any-ether risks.

2. Investment firms acting as a clearing firm shall monitor their clients’ positions against these
limits on real-time, or_as near to real time as is practical, basis and have appropriate pre- and
post- trade procedures for managing the risk of breaches.

3. Investment firms acting as a clearing firm shall document such procedures in writing and
maintain records of compliance.

<ESMA_QUESTION_CP_MIFID_98>

Q99. Do you have any additional comments or questions that need to be raised with
regards to the Consultation Paper?

<ESMA_QUESTION_CP_MIFID_99>

The FIA Associations have two other material concerns regarding organizational requirements set
out in draft RTS 13. These are:

4. Governance (Articles 2-6)
5. IT Outsourcing / Procurement (Article 7)



Governance (Articles 2-6)

The FIA Associations strongly believe the provisions on governance in RTS 13 and RTS 14
should be aligned, in particular we believe those requirements should in every case take into
account the nature, scale and complexity of the investment firm or trading venue.

IT Outsourcing / Procurement (Article 7):

The draft RTS introduce new obligations with regard to having in place a stricter governance
process around any software and hardware when either procured or outsourced and additional
clauses in the agreements concluded with the third part providers/vendors on audit rights for firms
and NCAs, access to relevant technical documentation, e.g. access to the source code on request
or by entering into a code escrow agreement, and confidentiality arrangements.

First, we note the terms “outsourcing” and “procurement” are undefined in the draft RTS, which
means the scope and application of such provisions is unclear to firms.

Second, we strongly disagree with any requirements dictating the content of commercial
agreements between investment firms and their vendors, the latter of which are not subject to this
Regulation. Investment firms simply do not have the bargaining power to enforce the content
ESMA requests without significant cost attached. The FIA Associations believe the responsibility
for compliance is and remains with an investment firm to ensure that documentation regarding any
procured or outsourced hardware and software allows it to understand the functioning of such
hardware/software sufficiently in order to satisfy itself that such outsourcing or procurement allows
it to remain compliant with its regulatory and other obligations.

We believe the RTS in this regard should instead specify:

- that using IT outsourcing or third party solutions shall not relieve an investment firms of their
obligations pursuant to the RTS, and

- Investment firms shall, in their arrangements with their IT providers, ensure that they will take

necessary measures to be able to fulfill their obligations pursuant to the RTS.

We have proposed amendments accordingly:

PROPOSED AMENDMENTS TO RTS 13 ARTICLES 2-7:

CHAPTER I
Organisational requirements for investment firms

Article 2
Governance, anrd general requirements and the proportionality
principle

Investment firms shall, within their overall governance and decision making framework, apply a
clear and formalised governance process regarding the development, procurement, outsourcing,
and monitoring of their algorithmic trading systems and trading algorithms, taking into _account
the nature, scale and complexity of their business. The governance process shall ensure the
following:




(a) that commercial, technical and operational risk and compliance issues are considered
when making key decisions regarding the development, procurement, outsourcing,
and monltorlnq of their alqorlthmlc tradlnq systems and tradlnq algorithms.

; [Unclear]

(b) that the firm has clear lines of accountability, including procedures and processes for
the sign-off for the development, deployment, subsequent updates of trading algorithms
and for the resolution of problems identified through monitoring. This includes having
effective procedures and processes for the communication of information within the
investment firm, such that relevant issues can be escalated and instructions can be
implemented in an efficient and timely manner; and

(c) that the firm ensures an appropriate segregation of trading functions and middle and
back office functions and responsibilities in such a way that unauthorised trading activity
cannot be concealed.

Article 3
Role of compliance staff in the governance process

1. Compliance staff shall be—responsible—forproviding—clarity-oen monitor the investment firm’s
compliance with regulatory obligations and the internal policies and procedures to
ensureassess that the use of the trading systems and algorithms complies with the investment
firm’s obligations, and that any compliance failures are remediated—detected—and-corrected.
[Note: compliance cannot be expected to ‘ensure’ compliance, rather to ‘assess,’” and
‘detection’ would be a role for risk; ‘remediation’ is more appropriate for compliance.]
Compliance staff shall have a general understanding of the way in which trading systems and
algorithms operate. Compliance staff are not required to have detailed technical knowledge of the
firm’s trading system or algorithms operation but shall have direct access tobe-in-centindous
contactwith persons with such detailed technical knowledge, —trvestmentfirms-shallalso-enable
compliance—staff to—have,—at-all-times,—directcontact-to the persons who may access the Kill

functionality and te those who are responsible for the trading system or single algorithm.

2. Where an investment firm outsources its compliance function, or elements thereof, to an
external compliance consultant, the investment firm shall engage with, and provide information
and access to the external compliance consultant as it would with its own compllance staff. Fhe

{a)-dataprivacy-isguaranteed:-—and-—[Note: references to data privacy are not appropriate to
the scope of this legislation.]

Article 4
Staff policies

1. An investment firm shall have procedures and arrangements, including recruitment and training,
to determine its requirements regarding staff resources and to employ an adequate number of



staff with the necessary skills to manage their trading systems and trading algorithms. This shall
include employing staff who have knowledge of relevant trading systems and algorithms, the
monitoring and testing of such systems and algorithms, the trading strategies that the firm deploys
through its trading systems and algorithms, and the investment firm’s legal and regulatory
obligations.

2. An investment firm shall define the mix of skills and maintain procedures to ensure that
recruitment and training provide staff with relevant skills. The investment firm shall ensure that, in
addition to technical skills, critical functions, such as compliance, shall be represented by staff
with an adequate seniority, offering appropriate challenge as necessary within the governance
framework.

Article 5
Staff training on order entry

An investment firm shall ensure that staff involved in the process of order entry have adequate
training on order entry procedures. Fhese—proceduresSuch training shall be kept up-to-date
[Note: Formalised processes are inherently too slow to adapt (through amendments and
internal approvals) to the constant changes in trading activity and changes introduced by
trading venues. Staff training, rather, must remain up-to-date in this regard to reflect the
latest trading activities and trading venue conditions.] so that the investment firm’s trading
activity does not affeet impair_fair and orderly trading on the trading venues it accesses, and so
that it will comply with the requirements imposed by the relevant trading venues and the
competent authority. This shall be achieved through at least one of the following: on-the-job
training, classroom-based training, online training, written exams or a combination thereof. The
training program shall set clear expectations of the competencies to be mastered by staff involved
in the process of order entry, notably to ensure that only duly authorised staff may enter orders
into the investment firms’ systems, and these competencies shall be appropriately evaluated.

Article 6
Staff understanding of market abuse and disorderly trading conditions

1. An investment firm shall provide initial and on-going refresher training on what constitutes
market abuse—and-attempts-of market abuse, for all staff involved in the process of order entry.
The training shall be tailored to the experiencelevels—and responsibilities of the staff it is being
delivered to, taking into_account the nature, scale and complexity of their business. The
training program shall set clear expectations of the knowledge level to be mastered by these staff,
and this knowledge level shall be appropriately evaluated.

2. An investment firm shall have-procedureste ensure that staff exercising the risk management
and compliance functions have sufficient knowledge of trading and trading strategies, in addition
to regulatory requirements, including relevant Union and national legislation, rules and guidance,
and sufficient skill and authority in order to:

(a) follow up information provided by automatic alerts; and,

(b) challenge staff responsible for trading when the trading activity gives rise to
suspicions of disorderly trading or market abuse including attempts of market abuse.



Article 7
IT outsourcing and procurement

1. When outsourcing or procuring [NOTE: these terms are undefined] any software or hardware
which is used in trading activities, an investment firm shall remain fully responsible for fulfilling
ensure—that s third-party provider—enables—thefirm—to—fulfill its obligations set out in this
Regulation—including 1T security-and 1T continuity. Specifically, the investment firm shall have
adequate arrangements in place with such third-party providers to ensdre safeguard its
compliance with this Requlation by including an effective governance process around any
such outsourcing or procurement, including the monitoring and review of compliance
performance by the third-party provider. with-the-Service-Level-Agreements—that-thefirm-has
agreed-with-itsprovider. Additionally:

In the case of procurement, the investment firm shall adopt appropriate testing and
review measures to assess the securlty and rellablllty of the procured hardware or

software.

2. An investment firm shall ensure that documentation regarding any procured or outsourced
hardware and software is-provided—which shall allows the investment firm to:

(a) sufficiently understand its detailed the functioning of such hardware or software; and

(b) satisfy itself se as to erable—thefirm its_ability to comply with its regulatery and other
obligations pursuant to this Regulation.
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<ESMA_QUESTION_CP_MIFID_99>

Q100. Do you have any comments on Organisational Requirements for trading venues as
set out above? Is there any element that should be clarified? Please provide reasons for
your answer.

<ESMA_QUESTION_CP_MIFID_100>

ARTICLE 8: The FIA Associations’ believe the content of Article 8, which requires venues to
conduct initial and on-going due diligence on prospective and existing member firms on the
basis of published standards, is likely to duplicate the requirements imposed by national
competent authorities on authorised investment firms. Trading venues should be able to
place reliance on a firm’s regulated status and only confirm those controls that are specific to
the venue. This would not, for example, include an investment firm’s disaster recovery
arrangements.

In addition, we believe trading venues should be able to apply a risk-based approach with
regard to the annual assessments in Article 8.3 when deciding the level of scrutiny that
should be applied in respect of each member. Requiring trading venues to duplicate the same
approach to assessments for all members each year would be costly, resource-intensive for
all parties and unnecessary where a trading venue may have frequent in-depth interaction
with certain members throughout the year.

Finally, the FIA Associations favour an industry-led standardisation of the information to be
exchanged between trading venues and their members to ensure that costs are minimised
when replicating due-diligence requirements across multiple trading platforms. The

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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standardisation of the forms and layout across the industry would increase efficiency both
when completing and assessing the information.

We have set out our proposed amendments to Article 8 below:

AMENDMENTS TO RTS 14 ARTICLE 8 PARAGRAPHS 3 & 5:
Article 8
Due diligence for members or participants of trading venues
3. At least once a year, a trading venue shall assess conduct a risk-based

assessment_of the compliance of its members with the standards in paragraph 1 and
check  whether its members remain registered as investment  firms.

4. A trading venue shall have in place predefined criteria and procedures making reference
to the sanctions that the trading venue may impose on a non-compliant member, including
suspending access to the trading venue and losing the condition of member.

5. A trading venues shall maintain (for_at least five years) records of:

a. the documentation setting out the criteria and procedures for the due
diligence activity;

b. the due diligence records arising from the yearly assessment; and

c. the list of members that failed the yearly assessment.

SECTION 3 Capacity and monitoring obligations

ARTICLES 12 & 15: Regarding the periodic review of the performance and capacity of the
trading systems in Article 15, the FIA Associations fully support the obligation for trading
venues to run stress tests. However, we believe that the trading venues themselves are best
placed to determine the range of adverse scenarios against which the venue should test. We
have set out our proposed amendments below:

PROPOSED AMENDMENTS RTS 14 ARTICLES 12 & 15:
Article 12
Trading venues’ capacity

1. Trading venues shall ensure that they have the necessary controls in place to
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manage a gradual degradation in system performance when the message load
on their trading systems increases to twice the historical peak and beyond. This test
should be applied only where the doubling of the historical peak in a particular

messaqe tvpe is plau3|ble have—su#rere&#eapaeﬁy—te—aeeemmeda%e—at—least—hwee—the

[No further amendments Article 12]
Article 15

Periodic review of the performance and capacity of the trading systems

1. Trading venues shall review and evaluate the performance of their trading systems, and
associated process for governance, accountability, sign-off and associated business
continuity arrangements at least once a year. They shall act on the basis of these reviews
and evaluations to promptly remedy any identified deficiencies. As part of the review

programme, trading venues shaII run stress tests. whe#e—me—deagn—ef—advepse—seenaﬁes

2. Trading venues shall ensure that they have the necessary powers under their rules

ability-to determine the require that their members that-sheould participate in its stress tests.
Trading venues must consider the conflicts in respect of members’ and participants’
resources, time and ability to manage multiple testing processes simultaneously that
may arise through stress testing carried out by a number of trading venues at the same

time.and-fine-them-in-case-they-do-netcollaberate-n-t.

[No further amendments Article 15]

SECTION 4 ARTICLE 16-19 Business continuity arrangements: The FIA Associations
believe these requirements would create significant barriers to entry for start-up venues, and
that there should be some scope for considering market-share or volume de minimis
thresholds before the full requirements are applied to a trading venue.
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Under Article 19, trading venues should be able to cancel orders under a range of
circumstances. We believe that this requirement should only apply to ‘resting’ orders and
should not include requests from the CCP — CCPs can reject or invalidate transactions in
certain circumstances but they will not cancel orders at a trading venue. This will always be
carried out by the trading venue under its own rules.

We have proposed amendments to these articles below:

PROPOSED AMENDMENTS TO RTS 14 ARTICLES 16-19:

Article 16
Business continuity arrangements

1. Trading venues shall be able to demonstrate on an on-going basis that their
systems have sufficient stability by having effective business continuity arrangements to
address disruptive incidents including, but not limited to, system failures.

[No further amendments to Article 16]

Article 17
Business continuity plan

AMENDMENTS ONLY TO PARAGRAPH 3:
3. The business continuity plan shall take into account at least the following adverse
scenarios and risks:

(a) destruction or inaccessibility of facilities in which they are allocated to operating
units or critical equipment;

(b) unavailability of trading systems;

(c) deliberate or accidental breaches of the security of the trading system or
alteration of critical data or documents;

(d) unavailability or deliberate acts or omissions of staff essential to the operation of
the trading system likely to adversely affect the operation of the business of the

trading venue;

(e) disruption of the operation of infrastructure such as electricity and
telecommunications;

(N consequences of natural disasters;

(g) akeration corruption or loss of critical data and documents.

[No further amendments to Article 17]
Article 18
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On-going review of business continuity arrangements and information to competent

authorities

INSERT NEW PARAGRAPH 3:

7. The operation of any testing of the business continuity plan shall not interrupt
normal trading activity or cause disorderly trading conditions.

1.

Article 19
Prevention of disorderly trading conditions

Trading venues shall have at least the following arrangements to prevent disorderly

trading and breaches of capacity limits:

2.

(@) limits per member on the number of orders sent (throttle limits) per second to
prevent flooding of the order book;

(b) mechanisms to manage volatility in accordance with Article 20 of this
Reqgulation;

(c) pre- and post-trade controls;

(d) requirements on their members to have pre- and post-trade controls;

Trading venues shall be able to:

(a) ebtain request to be provided on an expedited basis with information
from any member/participant or user to monitor compliance with the rules and
procedures of the trading venue relating in particular to organisational
requirements and trading controls;

(b) suspend the access of a member or a trader’s ID to the trading system at the trading
venue’s own initiative or at the request of that member, a clearing member, the CCP
(in the pre-defined cases by the CCP’s governing rules) or the competent authority;

(c) cancel resting orders at least under the following circumstances:
(i) onrequest of a member that is technically unable to delete its own orders;
(i) when the order book is corrupted by erroneous duplicated orders;

(i) in cases of a suspension initiated either by the market operator or the regulator;
and

G ! F F I in 1) lofined o
CCP’s governingrules (FIA Note: CCPs will reject or invalidate
transactions in certain circumstances but they will not cancel orders at
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the trading venue —this would be carried out by the trading venue under
their own rules.)

(d) cancel or correct transactions; and

(e) balance order entrance between their different gateways to avoid collapses.

3. Trading venues shall set up and maintain their policies and procedures in respect of:

(&) mechanisms to manage volatility in accordance with Article 20 of this
Reqgulation;

(b) pre- and post-trade controls used by the venue and those necessary for their
members or participants to access the market including the functioning of the Kkill
functionality;

(c) information requirements to members/participants;

(d) suspension of access;
(e) cancellation policy in relation to orders and transactions including, at least:

(i) cases to invoke the intervention policy which will only include malfunction of the
trading venue’s mechanisms to manage volatility or the trading system;

(i) the timing and procedure to follow;

(iii) specific procedures to effectively cancel a transaction (including a
reverse trade, transfer position, cash settlement and a price adjustment);

(iv) reporting and transparency obligations;
(v) dispute resolution procedures; and

(vi) measures to minimise erroneous trades;
(vii) throttling arrangements including at least:
(viii) timeframe of throttling for each case;

(ix) equal-treatment policy among market participants and members (unless
they are throttled on an individual basis);_and

a¥a Nntarn a N a Vil aVaYda' N alaYa A Nah a) aVaa' aVaVallla
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several—-member/s—hastedto-throtthng:—and—(FIA Note: trading venues
already have rules governing such scenarios and are best placed to
decide when enforcement action is required and what the appropriate
sanction should be.)

(xi) measures to be adopted following a throttling event.
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[No further amendments Article 19]

ARTICLE 20: The FIA Associations believe trading venues should not be directed to limit
volatility generally, unless it jeopardises system integrity. Volatility should not be considered
detrimental to the interests of market participants unless it creates disorderly trading
conditions. Further, we believe these provisions seem to have been drafted very much from
an equities perspective. For example, expecting a trading venue “to be informed where there
is a significant price movement in a financial instrument traded on another trading venue”;
how should a non-equities trading venue define “same”? |Is that the same underlying, the
same contract terms, a correlated/related instrument?

We have suggested amendments accordingly:

PROPOSED AMENDMENTS TO RTS 14 ARTICLE 20:
Article 20
Mechanisms to manage volatility
1. Trading venues shall ensure that appropriate mechanisms to autematically halt or

constrain trading are operational at all times in all phases of trading (from opening to close of
trading) and.—tobe informed where there is a signifi ice_movement in 3

[No further amendments to Article 20]

ARTICLES 21 & 22: The FIA Association comments in relation to the pre-trade controls in
Article 21 reflect comments made in respect of RTS 13 Article 21 — that the maximum order
value control in unnecessary as value is a function of price (covered in (a)) and volume
(covered in (c)). It is also stated in Article 21.2 (c) that order submission should be entirely
stopped once a limit is breached. We have made some textual amendments to provide for the
fact that limits can be applied to, for example, different trading desks of a particular
investment firm and so to stop all order flow for the entire firm would unnecessarily disrupt the
trading/hedging activity of other parts of the firm.

With regard to Article 22 (Kill functionality), the FIA Associations believe that the
circumstances in which such kill functionality is activated should include disconnect and log-
out from the trading system. We also believe that access to such functionality should be
provided by a trading venue to applicable members in order to permit them to fulfil their own
regulatory obligations such as clearing members exercising control over the order flow of the
non-clearing exchange members for whom they clear.

Our amendments to Articles 21 & 22 are set out below:
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PROPOSED AMENDMENTS TO RTS 14 ARTICLE 21:

Article 21
Pre-trade controls

1. Trading venues shall ensure that their members operate the pre-trade risk limits and
controls described in the Regulation on the organisational requirements for investment firms
engaged in algorithmic trading. Additionally, trading venues shall operate:

(a) price collars which automatically block or cancel orders that do not meet set price
parameters with respect to different financial instruments, both on an order-by-order
basis and over a specified period of time; and

(b) maximum order volume which prevent orders with an uncommonly large order
size from entering order books by reference to limits set in shares or lots.

2. The controls mentioned in paragraph 1 shall ensure:
(a) their automated application and monitoring in real-time with the ability to readjust the

limits even during the trading session and in all its phases;

(b) order submission in relation to an affected instrument, trading desk, trading
firm, member or client (as appropriate) is entirely stopped once a limit is breached
and if orders continue to be submitted in breach; and

(c) there are in place mechanisms to authorise orders above the pre-set limits
upon request from member.

3. A trading venue shall act on the basis of fair and non-discriminatory pre-determined
criteria to ensure orderly trading in determining the pre-trade controls for its members.

4. Trading venues shall disclose the general framework of pre-trade controls to their
members and participants.

Article 22
Kill functionality
Trading venues shall have a manual “kill functionality” that, when activated, disables the

ability of a member or participant to trade and cancels all resting orders of that firm including
in_circumstances such as ‘cancel on disconnect’ and ‘cancel on log-out’. Trading
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venues shall provide members with the necessary access to such “kill functionality” to
enable such firms to fulfil their applicable regulatory obligations.

<ESMA_QUESTION_CP_MIFID_100>

Q101. Is there any element in particular that should be clarified with respect to the
outsourcing obligations for trading venues?

<ESMA_QUESTION_CP_MIFID_101>

The FIA Associations have no further comments on the outsourcing obligations, in principle.
However, the requirement to report the intention to outsource operational functions and the
authorisation of the outsourcing of critical operational functions by the NCA will create
significant administrative overheads for those authorities as well as trading venues. We
encourage ESMA to rethink the intention to introduce such reporting requirements.
<ESMA_QUESTION_CP_MIFID_101>

Q102.Is there any additional element to be addressed with respect to the testing
obligations?

<ESMA_QUESTION_CP_MIFID_102>

With respect to testing obligations, the FIA Associations does not believe additional elements
need to be addressed; rather, we have the following comments per section on what has been
proposed.

Article 10 (Testing the member’s capacity to access trading systems): We believe
testing on a technical and functional level is appropriate in the context of conformance testing
to be completed prior to a member being permitted to join a trading platform and access the
market for the first time. However, in ESMA’s proposal, trading venues are required to
undertake conformance testing including both the technical and functional capabilities set out
in paragraph 2 in all three of the following circumstances: (1) before accessing the market for
the first time, (2) on their members’ new algorithms or (3) before deploying any material
changes to the core elements of a pre-existing algorithm. Owing at least in part to lack of
clarity around what constitutes a “new algorithm” or changes to a “core element” of a pre-
existing algorithm, we believe it is superfluous to re-conformance test such algorithms for
existing members using the same functionality. For example, market makers frequently adjust
the parameters of their algorithms to adapt to dynamic changes in market infrastructure such
as price, liquidity or fees. Parameter changes to a market making algorithm may involve
changes to the order submission profile of the member but not necessarily alter any
technology or mechanism of order submission. We consider it unnecessary to subject such
an algorithm to technical and functional testing anew. Rather, we recommend ESMA clarify
that technical and functional capability testing relates to accessing the market for the first
time. With respect to existing members’ new or changed algorithms, such testing should be at
the discretion of the trading venue if appropriate to protect its integrity and the orderliness of
trading.
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Article 11 (testing member algorithms to avoid disorderly trading conditions): We
believe ESMA has proposed unrealistic requirements for trading venues with respect to non-
live testing against disorderly trading conditions; therefore, consistent with our response to
draft RTS 13, we think this requirement should remain with the investment firms rather than
trading venues. ESMA suggests trading venues should be able to design scenarios with
functionalities, protocols and structure reproducing live environment conditions including
disorderly trading circumstances, and that these scenarios should be as close to market
situations as possible. This is tantamount to requiring trading venues to replicate the full
production environment, and to be effective, creating scenarios bespoke to each individual
trading firm. Any realistic simulation environment would have to include regression testing
against multiple date ranges as well as a full scope of market data applicable to the algorithm,
and the trading venue would have to ensure the test environment is identical to production in
terms of:

o the software version of the matching engine and features available in production;

e the quality and accuracy of information (trade and order book updates) distributed to
participants

e administration tools (bulk deletion, setting limits etc.).

Due to these reasons, trading venues do not at present offer full-scale simulation
environments; the test environments currently available typically use only a partial data set
and include a sub-set of symbols traded on that venue. In other words, trading venues can
offer a “sandbox” in which investment firms can play around, but the sandbox is by definition
only a sample and not intended to mirror the complete production experience. Requiring
trading venues to build such would be enormously costly and time-consuming with very little
benefit. Therefore, to the extent non-live testing is mandated by regulation, we consider it
more both effective and cost-efficient to place this obligation with the investment firms
directly. However, there is nothing to prevent trading venues offering and charging for ‘value-
add’ testing services. Any such ‘value-adding’ testing services should not be mandatory,
however, and market participants should have discretion as to whether to subscribe to them
or not.

Furthermore, we believe that a trading venue’s testing relating to ‘disorderly trading
conditions’ are already adequately covered by other requirements in this draft RTS. For
example, if the trading venue has properly stress-tested its own technological requirements
and built and planned for the appropriate infrastructure to ensure its system has sufficient
capacity to cope during times of high volume per Section 3 ‘capacity and monitoring
obligations’, then the requirements to simulate periods of insufficient capacity for a venue are
duplicative. Member algorithms can be tested for times of extreme order submission rates,
but we consider this to be covered by Section 2 Article 9 ‘testing of the trading systems’.

A conformance testing environment should focus on the instrument groups and functionality.
It should be sufficient to provide representative instruments from each instrument class. The
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full, identical setup of simulation vs. production only increases complexity and cost without
additional benefit. This is even more the case in the context of capacity and latency
characteristics; hence, stress testing does not make sense and will not reveal any usable
information, as it is stress under certain conditions that is key. This can only be tested one-
on-one, not in an open simulation environment. It should therefore be left to trading venues to
determine which specific scenarios should be included as part of any stress testing process.

We have set out our propose amendments to Section 2 on Testing accordingly:

PROPOSED AMENDMENTS TO RTS 14 SECTION 2 TESTING ARTICLES 9-11:

Section 2
Testing

Article 9
Testing of the trading systems

1. Trading venues shall, prior to deploying a trading system or any material update
to a trading system, make use of clearly delineated development and testing methodologies
which ensure at least that:

(@) The operation of the trading system is compatible with the trading
venue’s obligations under Directive 2014/65/EU and other relevant Union or
national law;

(b) The compliance and risk management controls embedded in the systems work as
intended, including generating error reports automatically; and

(c) The trading system can continue to work effectively in case of significant increase of
the number of messages managed by the system.

2. Trading venues shall be in a position at-altimes to demonstrate upon request from
their NCA that they have taken all reasonable steps to satisfy their obligations under
Article 19 of this Regulation to avoid that their trading systems contribute to disorderly
trading conditions.

Article 10
Testing the member’s capacity to access trading systems

1. Trading venues shall pre-determine and require their members to undertake
conformance testing of their trading infrastructure appropriate to the nature, scale and
complexity of their business:

(a) before accessing the market for the first time and shall encourage
participants/members to perform testing in a testing environment;

(b) before deploying new algorithms er-algerithms-used-in-othertrading-venues; and

(c) before deploying any material changes to the core elements of a pre-existing
algorithm.

11
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2. The conformance testing in paragraph 1 (a) shall include both technical and functional

level testing at least:

(@ In respect of the functional test, the most basic functionalities such as
submission, modification or cancellation of an order or an indication of interest
and include at least static and market data. dewnload and all businessdata

(b) . o heical_test_4 sibv_(ineludi Jdon I

In respect of the technical test, the connectivity, recovery and the handling
of suspended instruments.

3. The conformance testing in relation to paragraph 1 (b) and (c) should include
technical and functional level testing that the trading venue considers appropriate to
protect its integrity and the orderliness of trading.

4. Trading venues shall provide a conformance testing environment to its actual or
prospective members with the following characteristics:

(a) accessible in equivalent conditions to the rest of the trading venue’s testing
services;

(b) the list of financial instruments available for testing shall be a representative
subset of the ones available in the live environment covering each instrument
class;

(c) availability during general market hours or on a pre-scheduled periodic basis
if outside market hours;

(d) supported by knowledgeable staff; and

(e) a_reports with the outcome of the testing should be made available exclusively to
the actual or prospective member.

5. Trading venues shall specify phases for the conformance test and their content, provide
specific timeframes to complete the test and specify whether the associated cost is charged.

6. Regardless of any additional testing methods that the actual or prospective member may
use, trading venues shall require their actual or prospective members to use its testing
facilities.

7. Trading venues shall not grant access to members e+—algerithms which are unable
to provide written confirmation that it has passed pass the
conformance testing.

Article 11

Testing the members’ algorithms to avoid disorderly trading conditions

12
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1. Trading venues shall require their members to undertake testing of their trading
algorithms to avoid creating or contributing to disorderly trading conditions before
members accessirg the market for the first time and before deploying the-deployment

of new algorithms on_the trading venue, well-functioning—algerithms-used-in-othertrading

venues and material changes to previous strategies architecture.

Trading venues shall not grant access to members or participants who did not pass the trading
venues’ testing to avoid disorderly trading conditions.

<ESMA_QUESTION_CP_MIFID_102>

Q103. In particular, do you agree with the proposals regarding the conditions to provide
DEA?

<ESMA_QUESTION_CP_MIFID_103>

Regarding the conditions to provide DEA, the FIA Associations favour an industry-led
standardisation of the information to be exchanged between trading venues and their
members to ensure that costs are minimised when replicating due diligence requirements
across multiple trading platforms. The due diligence workload for trading venues relating to
their members is potentially much less onerous than the requirements and due diligence
workload for investment firms on their DEA clients, as the investment firm facilitating DEA
may have a much greater number of DEA clients to assess when carrying out its due
diligence requirements. Therefore, standardisation of the forms and layout across the industry
would increase efficiency both when completing and assessing the information.

With regard to the systems and controls that should apply to the provision of DEA, the FIA
Associations believe that the specific controls should be left to the trading venue to define.
The trading venue will have comprehensive rules governing market conduct, prohibited
trading practices, controls to prevent disorderly trading conditions and overall compliance
obligations with such rules, so we believe that the level of prescription in Article 23 is
unnecessary.

We have set out our relevant amendments to Articles 23 and 24 accordingly:
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PROPOSED AMENDMENTS TO RTS 14 ARTICLES 23;
PARAGRAPH 1(d):

1(d) the description of the systems and controls to be established and maintained in
order to ensure (on a best endeavours basis) that the provision of DEA does not
adversely affect compliance with the rules of the trading venue, lead to disorderly
trading conditions or facilitate conduct that may involve market abuse or
attempts of market abuse. The means to ensure the adequacy and effectiveness of
the systems and controls should include at least:

details of the minimum set of controls to be implemented by DEA

providers in light of the DEA service offering to their clients: and

. prior written authorisation policy by the DEA provider in relation to DEA
users’ sub-delegating the DEA to their own clients.

PARAGRAPH 1(f):

() Whether sub-delegation of DEA to third parties is permitted and if so, provisions to
ensure that the DEA provider is able to identify the different order flows from
beneficiaries of the sub-delegation (DEA users or sub-delegates) which submit
orders through its systems. For these purposes, it will not be necessary for the DEA
provider to know the identity of the users accessing the trading venue via sub-
delegation or _any of the other information required to be reported by
investment firms pursuant to Articles 7 or 8 of RTS 32.

PARAGRAPH 2

2. Trading venues that permit DEA Sponsored Access through their systems shall
require the members who provide Sponsored Access to comply with the
requirements for DEA providers contained in Article 16 and 26 of the
Regulatory Technical Standards on organisational requirements of investment firms
engaged in algorithmic trading and shall provide appropriate functionality in order
to permit such firms to meet these requirements, including, but not limited to,
direct “kill functionality” rights and access. In particular, trading venues shall
ensure that such DEA providers are at all times solely entitled to set or modify

the parameters or limits that apply to the pre-trade-and-post-trade-controls—over-the

order and transaction flow of t h eir #sclients.

PROPOSED AMENDMENTS TO ARTICLE 24:
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Article 24

Systems and controls of DEA providers and trading venues permitting DEA through
their systems

1. In addition to the pre-trade controls that members shall have to access a trading venue,
trading venues permitting DMA through their systems shall request DEA providers to have
the ability (and shall provide the appropriate functionality) to:

(&) monitor any orders sent to their systems by DMA users or_using their 1og-ins by
Sponsored Access users;

(b) stop orders flow transmitted by their DMA user;

(c) suspend or withdraw DEA services to any clients where DEA provider is not
satisfied that continued access would be consistent with the trading venue’s rules
and procedures for fair and orderly trading and market integrity; and

. | ri) I
obligations under RTS 13.

(d) out_wherever_the DEA_nrovider_deem

otherwise comply with its

2. In addition to the pre-trade controls that trading venues shall have in place, trading
venues permitting Sponsored Access through their systems shall:

(e) Request SA providers to have the abilities described under paragraph 1(c) and
(d) of this article;

() Monitor the orders flow sent to their systems by Sponsored Access users;

(g) Stop-orderstransmitted-by-any-single-Sponsored-Access-user-directly. [FIA Note:

this is unnecessary due to “kill functionality” requirements elsewhere]

4. Trading venues shall cancel the provision of Sponsored Access to those users which
have (to the best knowledge, information and belief of the Sponsored Access provider)
infringed a requirement of Directive 2014/65/EU, Regulation (EU) No 600/2014 and
Regulation (EU) No 596/2014 or the trading venue’s internal rules.

5. A trading venue shall be permitted to set controls and standards in respect of all
or some of its members reflecting the principles of this Article 24 that are
proportionate to the type of member and its business/activity profile.

<ESMA_QUESTION_CP_MIFID_103>

Q104. Do you agree with the proposed draft RTS? Please provide reasons for your
answer.
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<ESMA_QUESTION_CP_MIFID_104>

The FIA Associations’ believe the RTS 15 provisions appropriately reflect the requirements of
Article 17.3 of MiFID 2 and the directions to ESMA. However, we have three concerns.
These are listed below:

1. Aligning the 30% & 50% presence thresholds
2. Definition of competitive prices
3. Exceptional circumstances relating to extreme volatility

We address points 1 and 3 below in our responses to Questions 105 and 107 respectively.

With regard to point 2, we believe EMSA’s proposed definition for ‘competitive prices,’
meaning “quotes posted within the average bid-ask spread,” is unworkable.

Firstly, the concept of ‘average’ is vague and open to interpretation. Not only must it be
calculated intraday, it will also move faster than market makers will be able to adjust.

Secondly, we are greatly concerned that average will be interpreted as “best bid offer”
(“BBQO”). Market makers cannot quote continuously inside any BBO spread. The most highly
paid market making agreements today require only that a market maker meet BBO for a very
limited period of time (> 5% of daily trading hours). Furthermore, these are restricted to the
most liquid equity instruments. Such requirements would be entirely inappropriate for the
vast majority of financial instruments traded on a trading venue. Currently, market practice is
to quote within a fixed range of BBO, adjusted for the liquidity of the instrument.

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commaodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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Alternative Approach

The FIA Associations propose to redefine RTS 15 (7) in accordance with ESMA’s Short
Selling Regulation [EU No 236/2012 on Short Selling and Certain Aspects of Credit Default
Swaps] (Short Selling Regulations (“SSR”)) guidelines on the market making exemption,
which recognise the proportionality principle when defining the market making range. In that
context, for liquid instruments ESMA provided that “competitive prices should be within the
maximum bid/offer spreads that are required from market makers/liquidity providers
recognized under the rules of the trading venue where they are posted for the concerned
instruments.”

This is highly practical as it recognises that trading venues can apply a range that is
appropriate to the liquidity of the instrument and sufficient to attract market makers, while
imposing a sufficiently ambitious requirement for liquidity provision. This would also be
consistent with Article 48 of the MIFID Il Level 1 text, which provides for “such a requirement
[to be] appropriate to the nature and scale of the trading on that regulated market.” Therefore
we propose the following alternative definition:

PROPOSED AMENDMENTS TO RTS 15 ARTICLE 1 DEFINITION 7:

(7) ‘competitive prices’ means quotes posted within the average bid-ask spreads that are
required from market makers recognised under the rules of the trading venue where
they are posted for the concerned instruments and where the range is appropriate to
the nature and scale of the trading on that requlated market.

<ESMA_QUESTION_CP_MIFID_104>

Q105. Should an investment firm pursuing a market making strategy for 30% of the daily
trading hours during one trading day be subject to the obligation to sign a market
making agreement? Please give reasons for your answer.

<ESMA_QUESTION_CP_MIFID_105>

No. The FIA Associations propose that the minimum presence threshold at which an
investment firm will be deemed to be pursuing a market making strategy should be
symmetric with the minimum presence threshold at which it would be obliged to quote under
a market making strategy, both at 50%. There should be a strong correlation between the
initial requirement and on-going continuous quoting obligation in order to avoid capturing
investment firms that do not intend to operate as a market maker.

Market making is a business model that requires significant product knowledge, risk
management expertise, and sophisticated technology to conduct in a prudent manner. There
are two potential risks in capturing investment firms that may currently be providing ad hoc
liquidity to the market but are not equipped to act as professional market makers: (1) without
the experience or capacity to handle a continuous quoting obligation, such investment firms
could introduce additional risk to the market and/or contribute to disorderly trading, and (2)
many firms will attempt to avoid this consequence by turning off current, passive strategies,
which would result in the loss of an important source of ancillary liquidity in European
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markets. Trading strategies are configured to trade at a commercially viable level. It is often
not economically feasible to ‘dial up or down’ the percentage at which an investment firm can
guote. Thus, investment firms that currently provide liquidity within the 30% to 50% band will

be required either to try to raise their presence percentage above 50%, which could be in
contravention of prudent risk management practices, or reduce it to below 30%.

The proposed 50% threshold is appropriate because if an investment firm is providing
liquidity for a minimum of 50% of the time, it is clear it is a substantial rather than ad hoc
activity.

In addition, we recommend that ESMA amend other elements of the market making definition
because, as currently drafted, this definition will both over- and under-capture ordering
behaviour and not identify true market making strategies. The definition of ‘simultaneous’ as
‘entered into within one second of the other,” does not reflect practice and is open to gaming
and misapplication. We propose to define this in accordance with current trading venue
practice, which looks to an investment firm’s two-side quotes that exceed the minimum quote
size set by the trading venue and are present in the order book at the same time.

Separately, we note that ESMA considers that indirect participants (such as clients of
investment firms providing DEA) would be excluded from being considered as a firm
pursuing a market making strategy under Article 17(4) of MIFID II. In the same vein, we
emphasise the definition of market making strategy should not include any activity
occasioned by client facilitation. Where a DEA provider’'s client pursues a market making
strategy as defined in MiFID 2, there should not be a requirement on the DEA provider as the
market participant to enter into a market making agreement, if the activity is in fact that of its
client.

We have proposed amendments to Articles 1, 2 & 3 accordingly:

AMENDMENTS TO RTS 15: ARTICLES 1, 2 & 3:

CHAPTER |
General provisions

Article 1

Definitions [Note: We would suggest alphabetising definitions for clarity.]

For the purpose of this Regulation:
(1) ‘trading venue allowing or enabling algorithmic trading through its systems’ means a
trading venue where order submission and order matching is may be facilitated by electronic

means.

(2) ‘trading hours’ means the duration of continuous auction trading;-and-excludes

openinglclosing-adction-sessions;
(3) ‘normal trading hours’ means the-duration-of-continbous-auction trading hours excluding:

(a) opening/closing/intra-day auction sessions;
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(b) periods declared-te-be under stressed market conditions; and

(c) periods declared-te-be-under exceptional market circumstances. [Note: Stressed market
conditions are intended to be declared by the trading venue; exceptional market
circumstances may be declared by either the trading venue or the investment firm, to
be confirmed subsequently by the trading venue. This is clarified below in the RTS

provisions.]

(4) firm quote’ means an order era—guete (whether a bid or an offer) in _a sufficiently
liguid instrument that is-exeeutable-and can be matched against an opposite order or quote
under the rules of a trading venue;

(5) ‘simultaneous two-way quote’ is a firm twe-way quote where both sides are entered
present inte the order book at the same time within-one-second-of ene-another,;

[Note: The FIA Associations recommend ESMA not set ‘simultaneous’ as ‘within one
second of one another,” as this would enable gaming by participants who could
stagger the timing of posted orders by 1.1 second to avoid classification. Current
market practice measures ‘simultaneous’ by the total amount of time a market
participant has orders in the book that can be matched. Therefore, we also
recommend amending the definition of ‘comparable size’ to ensure that it looks for
minimum _quote size. As currently drafted, the elements of this definition will both
over- and under-capture ordering behavior and not identify true market making

strategies.]

(6) ‘comparable size’ means that the size of the opposite sides of the simultaneous two-
way quotes posted in the order book are equal to or bigger than the minimum guote size
set by the trading venue and do dees-not diverge more than 50% of-each other.

(7) ‘competitive prices’ means quotes posted within the average bid-ask spreads that are
required from market makers recognised under the rules of the trading venue where
they are posted for the concerned instruments and where the range is appropriate to
the nature and scale of the trading on that requlated market.

(8) ‘stressed market condition’ refers to a condition declared by the trading venue where the
price discovery process and market liquidity is materially affected by at least one of the
following:

(@) 1 of messaaes being 0-_and eivedfrom—the
systems—ofa-trading—vende[Note: We see (a) as a subset of (b) so should either be

given as an example or removed entirely.]

b} Significant short-term changes in terms of market volume (including a significant
change in the number of messages being sent to and received from the systems of a
trading venue); or

e} (b) Significant short term changes in terms of price (i.e. volatility).
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(9) ‘disorderly trading conditions’ means situations where the maintenance of fair, orderly and
transparent execution of trades is compromised by:

(a) a trading systems’ performance which—is being significantly affected by delays and
interruptions;

(b) multiple erroneous orders or transactions-including-cases-where-orders-are-not
restingforsutficienttime to-be-executed; o

(c) a trading venue hasving insufficient capacity-;

(d) price formation being significantly disrupted (including throttling of orders by the
trading venue);

(e) significant short term changes or interruptions in volumes of data sent to or
received from the systems of a trading venue;

(f) failure of or interruptions to a trading venue’s system of pre- or post-trade risk
controls (or any failure of a trading venue’s system to perform as set out in [RTS 14]).

(10) ‘sufficiently liquid instrument’ means [TBD].

CHAPTER 1l
Requirements for investment firms engaged in algorithmic trading technique pursuing
a market making strategy

Article 2
General requirements

[Article 17(3) Directive 2014/65/EU]
1. Investment firms engaged in algorithmic trading and intending to pursue a market

making strategy in a trading venue shall eemmunicate—their—intention—to—the notify the
trading venue thereof.

2. Investment firms engaged in algorithmic trading and pursuing a market making strategy
shall sign a market maklng agreement fenemnguth&nemeanen—by with the tradlng venue.

3. In cases where an investment firm is not willing to ergage sign a market making # sueh

agreement felewing—thenetification—by with the trading venue, it shall disconnect the
strategy identified.
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Article 3
Circumstances in which an investment firm is deemed to pursue a market making
strategy
(Article 17(4) Directive 2014/65/EU)

1. For the purposes of this Regulation, an investment firm shall be deemed to pursue a
market making strategy if it is posting firm, simultaneous two-way quotes of comparable size
and competitive prices in at least one financial instrument on a single trading venue for no
less than 36-50 % of the daily trading hours during one tradirg—eay—(calendar) month
period. [Note: the FIA Associations believe a one day period carries a significant risk
of systematic misclassification; a calendar month period is easily implementable for
venues, as this is how systems are current set up to monitor for market making
performance on a calendar month basis.]

<ESMA_QUESTION_CP_MIFID_105>

Q106. Should a market maker be obliged to remain present in the market for higher or
lower than the proposed 50% of trading hours? Please specify in your response the type
of instrument/s to which you refer.

<ESMA_QUESTION_CP_MIFID_106>
The FIA Associations agree with the proposed 50% threshold during “normal trading
conditions.” Our proposed amendments to Article 4 are set out below:

PROPOSED AMENDMENTS TO RTS 15, ARTICLE 4:

Article 4
Minimum obligations to be specified in the market making agreement
(Article 17(3) Directive 2014/65/EU)

1. The content of the binding written agreement referred to in Article 17(3)(b) of Directive
2014/65/EU shall include, at least:

below:[Note: The inclusion of organisational requirements here and in Article 4(2)(b) is
contrary to ESMA’s analysis at paragraph 30 of section 4.3 of ESMA/2014/1570
concluding that these requirements were duplicative.]

{b} The financial instrument/s covered by the agreement;

(eb) The specific obligations of the investment firm in terms of percentage of trading hours,
size of the quotes and spread; and
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(dec) The incentives provided by the trading venue for the performance of the obligations
according to the market making scheme under the normal and stressed market conditions,
and in particular when trading is resumed after volatility interruptions;_and

(d) The notice period for terminating the agreement in the event investment firms wish
to cease operating the market making strategy identified. [Note: the RTS is otherwise
unclear about the timing of ceasing to act as a market maker (can that be same day?
one _month?); therefore it is helpful if market making agreements specify a notice

period.]

2. The agreement shall include at least the following requirements for investment firms:

(a) posting firm, simultaneous two-way quote of comparable size and competitive prices in at
least one financial instrument on the trading venue for no less than 50 % of the daily trading
hours;

(b) separating the identity of orders and quotes submitted in the performance of the market
making agreement from other order flows;

{e}-maintaining records of orders and transactions relating to these activities so that these
records can be distinguished from other trading activities and be made available to the
trading venue and the competent authority; and

(dc) implementing procedures to ensure the fulfilment of the requirements under (a) and (b),
including having appropriate and effective surveillance; compliance and audit

resources to enable relevant monitoring of its market making activity under these
requirements. [Note: surveillance is not appropriate in_the context of ensuring
compliance with market making performance obligations, as it would imply controlling
for market abuse, which is dealt with elsewhere in RTS 13 and MAR 16.2.]

3. The agreement shall specify that an investment firm engaged in a market making
agreement may suspend its market making activity without inedrring-any penalties from-the

consequences in_the event of exceptional circumstances as defined in this Regulation.
[Note: This RTS only considers a ‘fine’ for failure to comply (in Article 10); ‘penalties’
is nowhere defined and may imply a requlatory breach. The FIA Associations consider
it crucial that a requlatory breach only be deemed to have occurred upon a material or
systematic_breach of the obligations contained in this RTS, as a regulatory breach
may trigger notification requirements to clearing firms and regulators outside the EU
and significantly impact a firm’s ability to continue business.]

<ESMA_QUESTION_CP_MIFID_106>

Q107.Do you agree with the proposed circumstances included as “exceptional
circumstances”? Please provide reasons for your answer.
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<ESMA_QUESTION_CP_MIFID_107>

The FIA Associations agree with the introduction of extreme volatility as an exceptional
circumstance but consider the draft wording to be too restrictive in that it requires an
interruption of trading with respect to all instruments traded on a trading venue. Requiring an
interruption to all, rather than one or more instruments, means such circumstances are likely
to be extremely rare, which would exclude more localised, but just as serious, extreme
volatility events impacting one or more instruments or asset class, but not all instruments.

Furthermore, investment firms are assessed for compliance with market making obligations
on a per instrument, per venue basis. Therefore it is inconsistent to require a volatility event
across all instruments traded on a venue for an exceptional circumstance to be present. This
would be contrary to Article 17(7) of MIFID Il, as it would require an investment firm to
continue quoting in a situation that may be contrary to its ability to maintain prudent risk
management. Instead, the FIA Associations believe that the circumstances of extreme
volatility should be assessed at a per instrument level. An investment firm would retain its
market making obligations for non-affected instruments.

We have proposed amendments in accordance with our arguments above:

AMENDMENTS TO RTS 15, ARTICLE 5:

Article 5
Exceptional circumstances impeding providing liquidity on a regular and predictable
basis
[Article 17(3)(a) and 48(12)(a) Directive 2014/65/EU]

1. A trading venue shall ensure that its market making agreement specifies that in case of
exceptional market circumstances as defined below, an investment firm engaged in a market
making agreement will not have to adhere to all the obligations stipulated in such an
agreement as long as those exceptional circumstances remain.

2. Exceptional circumstances shall only include:

(a) Circumstances of extreme volatility, leading to an interruption of trading with respect to al
one or more instruments traded-on-thatvenue-specific to the market making agreement;

(b) Political and macroeconomic events, including sueh-as acts of war, industrial actions
and civil unrest or acts of cyber sabotage;

(c) System and operational matters that imply disorderly trading conditions;

(d) Circumstances which impede the investment firm’s ability to maintain prudent risk
management practices which are either:

(i) Technological issues including problems with a data feed or other system that is
essential in order to be able to carry out a market making strategy;
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(i) Risk management issues, which-would-encompass-problems including in relation

to capital, er clearing or other issues (such as with a product’s underlying)
outside an investment firm’s control; and,

(e) For non-equity instruments, when a national competent authority temporarily suspends
the pre-trade transparency requirements following a significant decline in liquidity of a
particular class of financial instrument in accordance with Article 9(4) of Regulation (EU) No
600/2014.

3. In particular, the exceptional circumstances described in paragraph 2 shall not include any
regular or pre-planned information events that may affect the fair value of a financial
instrument owing to changes in the perception of market risk unless such events culminate
in_exceptional circumstances described above. Such a circumstance may occur during or
outside the trading hours.

4. In assessing the performance of investment firms engaged in a market making agreement,
periods affected by an exceptional circumstance shall be taken into account to ensure that
non-performance by the investment firms during such times is not penalised.

5. The exceptional circumstances shall be made public by the trading venue as soon as
technically possible except in the case of circumstances that impede the investment firm’s
ability to maintain prudent risk management practice as described in paragraph 2(d) above.

6. Trading venues shall validate confirm the existence of exceptional circumstances that
contradict the investment firm’s ability to maintain prudent risk management practice as
described in paragraph 2(d) above.

7. Trading venues must set out procedures to resume normal trading when the period
constituting an exceptional circumstance has concluded. These procedures shall include a
guide on the timing of such resumption and shall be made publically available.

8. With the exception of situations mentioned in paragraph (2)(b) above, exceptional
circumstances cannot automatically be extended beyond the market close.

<ESMA_QUESTION_CP_MIFID_107>

Q108. Have you any additional proposal to ensure that market making schemes are fair
and non-discriminatory? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_108>

The FIA Associations welcome ESMA’s proposal on incentivizing quoting during stressed
market conditions. However, we believe that Article 8 should be amended to clarify that
qguoting in stressed market conditions remains at the discretion of the investment firm. In
addition, we have proposed clarifying amendments to the provisions on fair and non-
discriminatory schemes and the responsibilities of trading venues. Note, trading venues
cannot be expected fully to prevent investment firms from operating liquidity provision
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strategies in contravention of the requirements of RTS 15; we have made amendments in
this regard.

PROPOSED AMENDMENTS TO RTS 15, ARTICLE 8, 9, 10 & 11:

Article 8
Market making scheme

1. Trading venues shall establish a market making scheme which describes:
(a) The specific content of their market making agreements as described above; and

(b) A scheme of incentives for the investment firms subject to the market making agreements
that will define:

(i) The minimum parameters to be met in terms of presence, size and spread that
shall imply at least posting firm, simultaneous two-way quotes of comparable size and
competitive prices in no less than one financial instrument on the trading venue for no
less than 50 % of the daily trading hours;

(i) The parameters that should be met in terms of presence, size and spread to
access incentives; and

(iii) The incentives in cases where those parameters have been met. In particular, the
market making scheme shall establish:

- Incentives offered for performing a market making strategy during normal
trading hours. Trading venues may establish that only the best performers
under the market making agreement will access those incentives; and

- Incentives offered in stressed market conditions te—ecempensate for the
additional risks taken by investment firms that accept the obligations of
performing during such conditions engaged—in—a—market—making
agreement.

2. Market making schemes shall specify that an investment firm engaged in a market
making agreement may suspend its market making activity without incurring any penalties

from the trading venue—if-the-trading-venue-determines-the state of its-market to-be-under in

the event of exceptional circumstances as defined in this Regulation.

Article 9
Fair and non-discriminatory market making schemes

1. The terms of the market making scheme shall be publicly disclosed on the website of the
trading venue.
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2. Any proposed changes to the terms of the market making scheme shall be communicated
to the existing participants not less than one month three-menths ahead of the proposed
effective date.

3. Trading venues shall provide the same incentives, terms and conditions to all members
engaged in a market making agreement who perform equally in terms of presence, price and
size, according to published, non-discriminatory and objective criteria.

4. Trading venues shall not limit the number of participants in a market making scheme, but
may limit the access to the incentives to those members which have met certain parameters
either providing a certain degree of quality in the liquidity provided, measured in terms of
presence, size and spread, or rewarding only those which have met the requirements above
a certain threshold measured in terms of presence, size and spread.

5. The incentives offered under the market making scheme may be multi-tiered have to be
proportionate appropriate to the effective contribution to the liquidity in the trading venue
measured in terms of presence, size and spread. In particular, those incentives shall promote
the presence of members engaged in market making agreements in case of stressed market
conditions.

Article 10
Responsibilities of the trading venue

1. A trading venue shall have in place arrangements in accordance with the nature, scale
and complexity of their business to detect and identify market making strategies as defined
by Article 17(4) of Directive 2014/65/EU pursued by its—members an_investment firm,
including by taking into_account algorithm flags of the relevant orders, and shall
require an investment firm that has not notified its intention pursuant to Article 2(1)
above, to sign a market making aqreement prlor to the explrv of the (calendar) month

period in :
making in which such strategy has been |dent|f|ed

[Note ThIS text is contrary to

ESMA'’s analysis that it is not practically possible for traqu venues to identify market
making strateqgies involving more than one venue, and is therefore adds confusion.]

3. Trading venues shall monitor and enforce compliance by investment firms of all
requirements specified in this Regulation and the market making agreements. In particular, a
trading venue shall:

(a) have the ability to set negative incentives to ensure that firms pursuing a market
making strategy shall:
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(i) Irferm Notify the trading venue prior to implementing before-the-implementation
of the strategy;

(||) Slgn a market maklng agreement #el#ewmg—ﬂm—neﬂheaﬂen—by—the—tradﬂw—venee

sqqmnq—the—maﬁeet—makmq—aq#eement—and—mote tradlnq venues cannot practically
prevent firms from providing two-side orders that contribute liguidity in_contravention
of this RTS and cannot be held responsible for such. The negative incentives, in
addition to order-to-transaction ratios, will be sufficient to mitigate the risk that firms
disregard these provisions.]

(b) & E ensure that firms engaged in a market making agreement meet the respective
requirements laid down in the agreement on a systematic consistent basis. In this respect,
trading venues shall ensure that non-compliant firms are not only excluded from potential
benefits, but also risk a sigrificant fine;

(bc) put in place effeetive measures to verify the effective provision of liquidity on an ongoing
basis, and to detect that the obligations under the market making agreements are fulfilled;
and,

(dd) keep a detailed record on the-measures-and penalties adopted, as well as on the
monitoring activity carried out on members’ investment firms’ behaviour compliance with
market making obligations.

4. Trading venues shall publicly disclose on their website:
(a) The terms of the market making scheme;
(b) The names of all members that have signed a market making agreement; and
(c) The financial instruments covered by those agreements.
Article 11
Requirement for trading venues with respect to market making agreements during

stressed market conditions

1. Trading venues shall identify and communicate to the members engaged in a market
making agreement in_a timely, fair and non-discriminatory manner_the existence of

stressed market conditions in their such market through-readilyaccessible-channels.

2. Trading venues shall establish procedures to determine stressed market conditions, and
the trading arrangements during such stressed market conditions. These procedures shall be
publicly available.
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<ESMA_QUESTION_CP_MIFID_108>

Q109. Do you agree with the proposed regulatory technical standards? Please provide
reasons for your answer.

<ESMA_QUESTION_CP_MIFID_109>
The FIA Associations generally agree with the proposed RTS 16. However, we
believe RTS 16 as currently drafted fails to consider some crucial points:

The FIA Associations strongly believe the regulation should explicitly require trading
venues to establish “derogatory arrangements” for investment firms that enter into
market making agreements. Professional market makers will necessarily have higher
messaging rates than other participants. We have made amendments to Recital 7 and
Article 3 accordingly;

Trading venues must be in control of setting the maximum permitted ratios of
unexecuted orders to transactions. We understand it is ESMA’s intent to specify a
formula for trading venues to use in calculating OTRs rather than to specify a
calculation of the maximum OTR; therefore, we believe the word ‘maximum’ in Recital
7 and Article 3(4) is erroneous and have made amendments to Article 3(4) and (5)
accordingly.

Also, any OTR regime should include a floor, below which no breach will be deemed
to have occurred. This is necessary to account for illiquid instruments as well as to
emphasize the actual system load generated through messaging. We have made
amendments to Article 3(4) accordingly.

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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PROPOSED AMENDMENTS TO RECITAL 7:

Recital 7: This Regulation sets out the procedures to specify the maximum ratio of
unexecuted orders to transactions with respect to all market participants. [Note:
we understand it is ESMA’s intent to specify a formula for calculating
OTRs rather than to specify procedures for calculating the maximum OTR;
therefore, we believe the word ‘maximum’ here is erroneous.] However,
trading venues may should establish derogatory arrangements for financial
instruments for firms enrgaged-in that enter_into market making agreements

relatlnq to those flnanC|aI mstruments—as—bng—as—these—ﬁ#ms—eﬁeeﬂvely

PROPOSED AMENDMENTS TO ARTICLE 3 (4)-(7):

4, For the purposes of Article 48(6) of Directive 2014/65/EU, trading venues shall
determine the maximum ratio of unexecuted orders to transactions as follows: [Note:
ESMA should only define the method for calculating the OTR; the trading venue
can set the actual limits — delete word “maximum”.]

. Total volume of orders -1
(a) In volume terms:

Total volume of transactions+floor

Total numer of orders —1

(b) In number terms: Total number of filled and partially filled transactions+floor

5. A trading venue shall calculate the maximum ratio of unexecuted orders to
transactions in both volume and number terms at least once a year, or more
frequently as circumstances require. For that purpose, trading venues shall
take into account all the orders submitted by all members and participants
across all phases of the trading sessions, including the auctions, during the
preceding twelve months’ trading.

6. The ratio of unexecuted orders to transactions calculated by the trading venue
in accordance with this Article shall be considered as exceeded by a member or
participant of the trading venue on a trading session where the trading activity of
this member or participant in one specific instrument, taking into account all
phases of the trading session including the auctions, exceeds any of the two
ratios specified under paragraph 4.

7. Trading venues should establish derogatory arrangements for financial
instruments for firms that enter into market making agreements relating to
those financial instruments.

Further, the FIA Associations believe the draft RTS does not take into account the
disparity in the quality of trading venue infrastructure (for example, trading venues that
do not adequately invest in their systems architecture may set maximum ratios of
unexecuted orders to transactions to a low threshold rather than investing to improve
their systems capacity and resilience). We have made amendments to the Recitals
(addition of new Recital 9) accordingly:
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PROPOSED AMENDMENTS INSERTING NEW RECITAL 9:

New Recital 9: Trading venues shall continually review their capacity and
resiliency so as to ensure that the risks and challenges posed by
technological developments are properly addressed, ensuring business
continuity resilience of trading venues and their ability to ensure fair and
orderly trading through their systems.

Further, new trading venues’ ratios will naturally vary as they establish liquidity; OTRs
without appropriate provisions for new trading venues could act as an anti-competitive
restriction that constrains their ability to grow. The same argument above applies to
new products until the profile of the instrument is sufficient to draw investor liquidity.
We have made amendments to Article 3(5) accordingly (set out above) and to Recital
6 accordingly:

PROPOSED AMENDMENTS TO RECITAL 6:

Recital 6: The methodology for the determination of the maximum ratio of
unexecuted orders to transactions that may be entered into the system by a
member or participant should be supported by an adequate observation period of
the ratios effectively incurred. For Newly established venues;-they should have in
place projections for these purposes and may reassess ratios on a regular
basis as the number of financial instruments admitted to trading, members
or participants, orders and transactions change.

<ESMA_QUESTION_CP_MIFID_109>

Q110. Do you agree with the counting methodology proposed in the Annex in relation to
the various order types? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_110>

The FIA Associations agree that all input messages intended to solicit eventual
executions should count as a single order. While we acknowledge ESMA'’s concern
about facilitating the creation by trading venues of increasingly complex order types,
we continue to recommend that automatic unexecuted/executed output messages
from the venue back to the member should be discounted, such that an unexecuted
or executed FOK or 10C input message from the member counts as a single order.
We believe that a cancellation should not be included in this definition as it is placed
by a market maker to reduce its resting market making risk exposure.
<ESMA_QUESTION_CP_MIFID_110>

Q111.1Is the definition of “orders” sufficiently precise or does it need to be further
supplemented? Please provide reasons for your answer.
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<ESMA_QUESTION_CP_MIFID_111>
The FIA Associations agree that all input messages should equate to a single order

as described, including submission or modification, initiated by the member.
<ESMA_QUESTION_CP_MIFID_111>

Q112.1s more clarification needed with respect to the calculation method in terms of
volume?

<ESMA_QUESTION_CP_MIFID_112>

No, however we believe that calculation based on number of instruments is
significantly less relevant for equity venues than the calculation of the number of
orders or executions.

<ESMA_QUESTION_CP_MIFID_112>

Q113. Do you agree that the determination of the maximum OTR should be made at least
once a year? Please specify the arguments for your view.

<ESMA_QUESTION_CP_MIFID_113>

We believe looking at trading activity across a year does not sufficiently consider
different market situations, i.e. low volume times or high volatility periods. In addition,
neither future volatility nor capacity of the trading platform would be considered.
Following the introduction of a ratio, a venue might need to adjust the parameters to
fine-tune the limits. We would therefore suggest determining a max ratio annually but
permitting trading venues to make ad-hoc adaptions during periods of high volatility.

<ESMA_QUESTION_CP_MIFID_113>

Q114. Should the monitoring of the ratio of unexecuted orders to transactions by the
trading venue cover all trading phases of the trading session including auctions, or just
the continuous phase? Should the monitoring take place on at least a monthly basis?
Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID 114>
As OTR monitoring is related to system usage, monitoring should be ongoing, so at
least on a monthly basis or more frequently as determined by a specific venue
according to its technological capability.

The FIA Associations believe it is sensible to separate the continuous trading phases
from other trading phases, as the order submission profiles generally significantly
differ, but this is venue-specific and would best be determined by the specific trading
venue. If the venue determines that amalgamation of the various trading phases
would distort the OTR calculations, make them less meaningful, and lead to a
degradation of the OTR monitoring purpose and aim, then that venue should be
allowed the flexibility to determine the most sensible approach.
<ESMA_QUESTION_CP_MIFID_114>

Q115. Do you agree with the proposal included in the Technical Annex regarding the
different order types? Is there any other type of order that should be reflected? Please
provide reasons for your answer.
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<ESMA_QUESTION_CP_MIFID_115>
Subject to our answer to Question 110, we agree.
<ESMA_QUESTION_CP_MIFID_115>

Q116. Do you agree with the proposed draft RTS with respect to co-location services?
Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_116>

The FIA Associations’ strongly agree with the provisions of Article 2 of draft RTS 17 with
respect to co-location services and in particular the application of the principles of fairness,
objectivity, transparency and non-discrimination by trading venues within the context of the
provision of co-location services.

The FIA Associations agree that trading venues should be fully transparent about the co-
location services they provide. We agree that transparency includes information detailing:

e The specifications of the services they offer;

e The criteria for accessing those services; and

e The costs of those services in sufficient granularity that stakeholders can assess the
individual costs associated with each of the aspects of the service offering (execution
fees, ancillary fees, rebates, connectivity fees etc.).

Such information should be equally available to all interested users, either publically
disclosed or on request. This level of transparency will ensure that users can evaluate the
offering in an informed manner and ensure a level playing field.

We agree that all users should have non-discriminatory access to co-location services and
that conditions and pricing be transparent. The specified access criteria should also detail the

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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methodology to be adopted by the trading venue in prioritising potential customers when
there is a lack of capacity at a co-location site.

We also agree that trading venues should periodically assess their provision of co-location
services to customers to ensure that they have applied the principles of fairness, objectivity,
transparency and non-discrimination in compliance with published and transparent policies
and procedures, including where applicable ensuring that any provider to which the venue
has outsourced the colocation services fulfils the trading venue’s regulatory obligations.
<ESMA_QUESTION_CP_MIFID_116>

Q117. Do you agree with the proposed draft RTS with respect to fee structures? Please
provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_117>

The FIA Associations broadly welcome EMSA'’s proposals regarding transparency and non-
discrimination with regard to fee structures and co-location access. However, we note that no
proposals or initiatives have been provided within this consultation or within RTS 17 that
would address the escalating and disproportionate costs associated with co-location and
access fees in the EU. Our members are concerned that the EU remains non-competitive on
cost compared with other markets such as the US and Asia Pacific trading regions. We
believe this competition and cost imbalance will not be voluntarily addressed by trading
venues or co-location providers based in the EU, and that only explicit requirements
mandated by regulatory technical standards or other provisions developed by ESMA or the
Commission will provide the necessary downward pressure on explicit and implicit trading
costs.

Specifically with respect to draft RTS 17, we provide the following comments:

Article 3: We strongly agree that in the interests of transparency and fairness, trading
venues should provide complete and accessible information on fee structures including all
chargeable fees (such as execution fees, connectivity fees, pricing fees, licencing fees etc.)
and all potential rebates and incentives. In Article 3.4 and 3.5, we welcome the RTS whereby
trading venues should treat participants in a non-discriminatory manner and in accordance
with published and objective criteria. We believe this is a cornerstone of fairness and
transparency.

Article 4: We agree that any incentives or disincentives should be pre-determined and
publically available. This will enable participants to assess in a fair and equal basis the merits
of participating on a venue. Equally we agree that the application of incentives and
disincentives must be based on non-discriminatory, measurable and objective parameters.
This provides for the fair and equitable application of rules amongst all participants.

Article 6: Pursuant to the FIA Associations’ proposed changes to the proposed
framework for testing against disorderly trading conditions in RTS 13 and RTS 14, we
have made consequent amendments to RTS 17 Article 6. To summarise, we propose to
delete the reference to trading venues’ charging for the development and provision of testing
algorithms against disorderly trading. In our comments on RTS 13 and 14 we have set out
our material concern with ESMA’s proposed approach to non-live testing having to occur in
trading venue testing environments. As currently drafted, ESMA’s requirements for trading
venues to design and build such environments to be useful to firms will impose enormous
costs on both trading venues (and investment firms by virtue of this RTS 17) for very little
return in terms of the testing of algorithms. To be clear, the FIA Associations support
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investment firms engaging in non-live testing of their algorithms, but we believe investment
firms should provide or source the environments in which to do this, and thus strongly
recommend amending this requirement to delete the reference to “trading venues.”

Additionally, we strongly believe it would be neither fair nor equitable that trading venues be
expressly permitted to transfer the (inevitably unreasonably expensive) cost of designing and
providing such testing environments to members and participants. We are concerned
underlying this proposal is a perception that algorithmic trading is a cost borne by trading
venues. It is not. Trading venues benefit from investment firms that engage in algorithmic
trading in financial instruments admitted to trading on those trading venues. Trading venues
charge investment firms that engage in algorithmic trading according to transactions
executed. The more investment firms, the more transactions, the more revenue accrues to
that trading venue. Both trading venues and investment firms therefore have equal interest in
the investment firm and its algorithms meeting all relevant testing requirements and being
able to be deployed on the trading system. Consequently, we believe each should bear its
respective costs of compliance directly. However, we would not oppose trading venues
offering and charging for ‘value-add’ testing services against disorderly trading in addition to
the basic scenarios required by regulation. Any such ‘value-adding’ testing services should
not be mandatory, however, and market participants should have discretion as to whether to
subscribe to them or not.

Our amendments to RTS 17 are set out below:

PROPOSED AMENDMENTS TO RTS 17:
RECITALS 4 & 5:

(4) Directive 2014/65/EU establishes new obligations for trading venues and investment
firms respectively with respect to the resilience of the markets, and more specifically,

on the testing of algorlthms #mn&dueﬁhat—traqu#enees—maﬁeqﬁmal#ﬁansfe;

scenarios; nothlng prevents tradlng venues from developlng more added value
services and testing scenarios in these areas and charge for them as they consider
appropriate, subject to the user subscribing to those additional services.

(5) Post-trade services such as clearing and settlement services are weuld not be
considered within the scope of this Regulation. Ferthese-senvices,reference-should-be
made-to-Article 38-of EMIR-

ARTICLE 6:

Article 6
Fee structures and testing obligations

A trading venue may charge current and prospective members and participants the costs
incurred in developing and providing conformance testing and-testing-of algerithms-against
diserderly trading-conditions in accordance with Article 3.
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<ESMA_QUESTION_CP_MIFID_117>

Q118. At which point rebates would be high enough to encourage improper trading?
Please elaborate.

<ESMA_QUESTION_CP_MIFID_118>

The FIA Associations reiterate comments made during the summer consultation: we do not
believe that the structural parameters of fee schedules including rebates are significant
inducements one way or another to trading behaviour that might lead to an increased
probability of disorderly trading conditions.

In most cases, trading venues establish fee structures in reasonable dialogue with their
commercial audiences, such that fee structures should reflect a rational approach to charging
for services based on market participants’ actual and bona fide use of such services.

To the extent any market participant may be incentivised to engage in non-bona fide trading
behaviour in order to secure better pricing (e.g. by intentionally trading specific volume or
value in order to trigger bucket or tranche pricing as further discussed below), this should be
investigated on the merits and dealt with, if applicable, under relevant anti-market abuse
provisions.

In our view, certain regulatory requirements or prohibitions, such as an overly restrictive view
on the “exceptional circumstances”/equivalent exclusions under which a market maker may
cease continuous quoting, are more likely to encourage improper trading than the
parameters of fee schedules.

<ESMA_QUESTION_CP_MIFID_118>

Q119. Is there any other type of incentives that should be described in the draft RTS?

<ESMA_QUESTION_CP_MIFID_119>
No.
<ESMA_QUESTION_CP_MIFID_119>

Q120. Can you provide further evidence about fee structures supporting payments for an
“early look”? In particular, do you agree with ESMA’s preliminary view regarding the
differentiation between that activity and the provision of data feeds at different latencies?

<ESMA_QUESTION_CP_MIFID_120>

The FIA Associations are not aware of any fee structures that support payments for an “early
look”. The concept of “early look” should not be confused with the principles of fairness,
objectivity, transparency and non-discrimination by trading venues within the context of the
provision of co-location services. In this context (and detailed more fully in Question 116), we
believe that trading venues should be fully transparent about the co-location services they
provide, including providing specifications of the services they offer; the criteria for accessing
those services; and the costs of those services in sufficient granularity so that users can
assess the individual costs associated with each of the aspects of the service offering
(execution fees, ancillary fees, rebates, connectivity fees etc.).

Where ESMA refers to “early look” in respect of the release of price sensitive surveys to
commercial customers, such as the University of Michigan's much publicised consumer
report, we agree that such early access is both unfair and potentially contrary the market
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abuse regulations. In such circumstances, we agree that price sensitive information should
be disclosed appropriately and in accordance with the market abuse regulations.
<ESMA_QUESTION_CP_MIFID_120>

Q121. Can you provide examples of fee structures that would support non-genuine
orders, payments for uneven access to market data or any other type of abusive
behaviour? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_121>

The FIA Associations are not aware of any examples of fee structures that would support
non-genuine orders, payments for uneven access to market data or any other type of
abusive behaviour, particularly in the absence of ‘cliff edge pricing’ and a ban on ‘early look’.
We believe the principles of transparency and non-discrimination by trading venues within
the context of the provision and access to information on fee structures would ensure that all
market participants are treated in an fair and equitable manner.
<ESMA_QUESTION_CP_MIFID_121>

Q122. Is the distinction between volume discounts and cliff edge type fee structures
this RTS sufficiently clear? Please elaborate

<ESMA_QUESTION_CP_MIFID_122>

The FIA Associations have proposed some amendments to distinguish further between
legitimate volume discounts and the cliff edge type of fee structures ESMA proposes to ban:

n

PROPOSED AMENDMENTS TO RTS 17 RECITALS 7 & 8:

(7) The practice of 'cliff edge' pricing is prohibited. Trading venues may offer threshold-
based incentives to members or partlcmants that enter |nto a market maklnq

(8) This Requlation is without prejudice to Articles 12 and 13 of Regulation (EU) No
600/2014 on [MIFIR].

PROPOSED AMENDMENTS TO RTS 17 ARTICLE 1 DEFINITIONS 3,4 & 5:

(3) ‘'cliff edge' means a fee structure wnplying-thatif whereby a member or participant
whose transactions trading exceeds a given threshold benefits from a discounted

fee on all thelr transactlons for deflned perlod of tme—aﬂ—ef—the#—trades—beneﬁt

(4) ‘rebate’ means a refund paid by the trading venue to a member or participant of a
portion of the execution fee charged to the member or participant market-makeror

any-other-type-of economic-incentivespaid for its market making service in individual
or specified groups of products or instruments shares-ora-basketof shares;

(5) ‘volume discount’ means a price differentiation scheme based on the total transaction
trading volume, the total number of transactions trades or the cumulated trading fees
generated by one member or participant whereby the fee for marginal transactions
trade executed upon subsegquentte reaching the threshold is reduced; [Note: this
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definition does not recur in the draft RTS]

PROPOSED AMENDMENTS TO RTS 17 ARTICLES 4 & 5:

Article 4
Incentives and disincentives

Any rebate, incentive or disincentive offered previded under a fee structure shall be set out
in_a pre-determined-by publicly available document by ef the trading venue and based on
non-discriminatory, measurable and objective parameters including volumes effectively
traded, services effectively used and the provision of specific services, such as provision of
liquidity provided by a market maker.

CHAPTER IV
Fee structures that may create incentives for disorderly trading

Article 5
General [restate]

1 A tradrng venue shall not offer clrff edge fee structures Where—upen—reaehmg—a—eertam

2. A trading venue may offer threshold-based incentives to members or participants
that enter into a market making agreement.

<ESMA_QUESTION_CP_MIFID_122>

Q123. Do you agree that the average number of trades per day should be considered on
the most relevant market in terms of liquidity? Or should it be considered on another
market such as the primary listing market (the trading venue where the financial
instrument was originally listed)? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_123>
First, the FIA Associations’ believe that the proposed tick size measures introduce
considerable complexity and will have an uncertain, but certainly significant, impact on

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the

exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
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European markets. We believe the impact on market microstructure could be material
enough potentially to create rather than prevent disorderly functioning of the markets.
Considering that ESMA states in the Consultation Paper “[...] it is not possible to predict with
certainty what the exact impact of a change in tick sizes will be to the spread to tick ratio,” it
is especially worrying that such high-impact changes are being considered without time for
more extensive study and within the confines of a very inflexible legislative process. We
cannot overstress the potential ‘ripple effect’ of amending tick size regimes on other
microstructural items such as order-to-trade ratios and market making obligations (in terms of
size and spread).

Therefore, while we welcome ESMA’s suggestions to analyse the effects of tick size regime
changes on spread-to-tick-ratios, order-to-trade ratios, queuing time and other indicators
during an annual review, we believe the “flexibility mechanism” of proposing to revise the
draft technical standards to the Commission in the event changes are found wanting, is
insufficient. We strongly urge ESMA to include a provision in draft RTS 18 that would
allow national competent authorities to intervene and temporarily derogate from the
tick size tables in case of degradation of market microstructure, with a notification
requirement to ESMA.

As a final general comment, we are not aware of any instances of disorderly functioning of
the markets that have been caused by inappropriate tick sizes in European markets (the
rationale for these provisions in MiFID II). We understand ESMA’s theoretical concern that
too fine tick sizes could lead to thin liquidity at the top of the book, serve as a deterrent to
large orders, and may even push these orders away from lit venues. However, as we stated
during the summer consultation, we are equally concerned that too large tick sizes will lead
to wider spreads, as volumes that are currently quoted at tight spreads will consolidate at
new, wider spreads. Within this context, we believe that the FESE models currently deployed
widely across the EEA markets are already sufficient, and that measures to formalise these
existing and widely adopted principles would be more appropriate than a fundamental
redesign of EEA market tick size microstructure.

Specifically in response to Question 123, the FIA Associations do not agree that the average
number of trades per day should be considered on the most relevant market in terms of
liquidity. ESMA intends to harmonise tick sizes across Europe. Taking only the average
number of trades from the trading venue considered the most ‘relevant’ market in terms of
liquidity would create a prima facie inconsistency in the application of the tick regime

constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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depending on how much fragmentation exists. In 2007, MiFID was introduced to allow new
trading venues to emerge and compete with traditional stock exchanges (regulated markets).
As a result, many stocks now trade on a multitude of trading platforms, i.e. the market has
become fragmented. Characteristics of such platforms differ vastly (including among sub-
segments of a market) even within a single investment firm acting as a trading venue. We
would consider it severely flawed almost 10 years later to look at a single venue rather than
to look at all the trading activity across Europe.

In addition, the average number of trades will necessarily decrease every time a new
multilateral trading facility starts taking volume from other markets. For example, the most
relevant market in Spain, where 80% of trades take place on the primary market (Bolsas y
Mercados Esparioles), may be straightforward, but not so in the UK, where only 50% of
trading occurs on the London Stock Exchange and where BATS CHI-X has the most market
share for certain symbols.® In the example of the UK, we think it would be strange to omit
either of those markets from a measure reflecting liquidity. Furthermore, the level of off-
exchange trading (OTC, dark pools, broker crossing networks) also differs significantly
across instruments, creating even more inconsistencies when setting a tick size level.

We also miss a dynamic component in the proposed table. There might be years where the
number of trades is significantly lower or higher due to market circumstances. This will
obviously have an effect on tick sizes for the following year, i.e. tick sizes will either become
too large or too small. We also envisage events during a year that might affect the proper
tick size but where tick size cannot be changed until later (such as share splits or reverse
stock splits, and the consequences of index inclusion (or exclusion)).

Therefore, we believe that the average number of trades per day on all European trading
venues should be considered, including regulated markets, multi-lateral trading facilities,
systematic internalisers, OTC and dark pools. We note that this is in line with the Protocol on
the Operation of CESR MiFID Database, updated in 2010, which takes in addition to the
most relevant market in terms of liquidity as required by MIFID, the data from the three most
relevant MTFs in terms of overall market share in relation to all shares in the MiFID Database
and would include data from OTC transactions once it is technically feasible to use such data
in a manner that ensures quality. *

We note that the approach adopted by ESMA within this question will determine the average
number of trades for each instrument. This variable means that it is not possible for the FIA
Associations to undertake a risk assessment of changes, as there are too many unknown
variables which impact the ultimate liquidity band. We reiterate that it is incumbent on ESMA
to provide full data and metrics that detail the impact the proposals will have on European
market microstructure.

We have set out proposed amendments accordingly:

® This excludes OTC.
*http://www.esma.europa.eu/system/files/09_172d.pdf
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PROPOSED AMENDMENTS TO RTS 18 ARTICLE 1 DEFINITION 3:

(3) ‘number of trades per day’ means the number of transactions carried out in a given
financiakinstrument share en-the-meostrelevant-marketin-terms-of-liguidity on all European
trading venues on which such instrument trades, including OTC, dark pools and
systematic_internalisers, excluding transactions executed in accordance with one of the
pre-trade transparency waivers provided under Article 4(1)(a) to (c) of Regulation (EU) No
600/2014;

PROPOSED AMENDMENTS TO RTS 18 ARTICLE 2 PARAGRAPH 2:

2. ESMA shall ensure that the identification of the liquidity band applicable to each

share is provided. To that end, all trading venues, systematic internalisers and OTC
platforms in Europe shall deliver to ESMA for each share traded or admitted to trading
on their venue the average number of trades per day in that share calculated over the
previous twelve months _of trading or, where applicable, that part of the year during
which that financial instrument was admitted or traded on a trading venue, in a format
provided by ESMA. [Note: this should be specified by ESMA in guidelines.] Based
on _these figures ESMA shall then calculate the average number of trades on all
trading venues, systematic internalisers and OTC platforms in Europe for each share
admitted to trading or traded on a European trading venue.

<ESMA_QUESTION_CP_MIFID_123>

Q124. Do you believe a more granular approach (i.e. additional liquidity bands) would be
more suitable for very liquid stocks and/or for poorly liquid stocks? Do you consider the
proposed tick sizes adequate in particular with respect to the smaller price ranges and
less liquid instruments as well as higher price ranges and highly liquid instruments?
Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_124>

As stressed above, amending the current tick size regimes may disturb a very delicate
balance with potentially far-reaching ancillary effects. The FIA Associations (and the market
generally, we believe) have had insufficient time and access to data to perform the thorough
analysis needed to answer this question completely. The FIA Associations believe there are
too many unknowns for us to opine on the proposed liquidity bands, particularly in the
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absence of data or the possibility of assessing data from all relevant trading platforms in the
EU interdependently.

It is also feasible that once a new tick size table is implemented, the revised tick size will
have a direct impact on the average daily number of trades, which in turn will have a material
impact in that, after the first assessment period, a substantial number of instruments
classified in one band will transfer to another liquidity band. The FIA Associations (and the
market generally, we believe) have had insufficient time and access to data to perform the
thorough analysis needed to predict the short term impact of this. We believe it is incumbent
on ESMA to undertake and publish full and detailed analysis.

Additionally we would propose to add to the annual review discussed in paragraph 31 of
section 4.6 of the consultation paper: “monitoring the amount of trading occurring at the mid-
point.” Trading at the mid-point would be a strong indication that the tick size is too large.

Finally, we think that the liquidity bands should consider turnover. Using the average number
of executed transactions would imply that retail stocks that trade more often will fall into most
liquid band, whereas stocks that trade largely as part of institutional orders will fall into the
lower bands and therefore have higher tick sizes.

We have set out proposed amendments accordingly:

PROPOSED AMENDMENTS TO RTS 18 RECITAL 7:

(7) For the purpose of this annual review of the tick size regimes, it should be considered in
particular the appropriateness of the number of liquidity bands and of both the upper and
lower bounds of each liquidity band. Particular attention should be given to the spread to tick
ratio; whether a large number of orders are sent to the order book hindering the reading of
the order book; the amount of trading occurring at the mid-point; the median lifetime of
the orders or the order-to-trade ratio; the queuing time and any other relevant market quality
indicator such as the price volatility of the stocks, with attention to the behaviour of the
control group.

<ESMA_QUESTION_CP_MIFID_124>

Q125. Do you agree with the approach regarding instruments admitted to trading in fixing
segments and shares newly admitted to trading? Please provide reasons for your
answer.

<ESMA_QUESTION_CP_MIFID_125>
The FIA Associations believe for shares newly admitted to trading that have no volume
metrics to analyse, it is better to overestimate than underestimate expected volumes (and

hence set a smaller tick size), as this will likely result in more liquidity attracting to the new
share.

41



~ esma
Regarding instruments admitted to trading in fixing segments, we are unable to provide an

answer because we seek clarity on the definition of “fixing segments.”
<ESMA_QUESTION_CP_MIFID_125>

Q126. Do you agree with the proposed approach regarding corporate actions? Please
provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_126>

Yes, the FIA Associations generally agree with the proposed approach. The venue should
have sufficient historical data and experience with corporate actions to provide an accurate
initial estimate of the post-event liquidity band. Further a review within six weeks based on
the first four weeks of trading should be sufficient in most instances, but when necessary the
venue should be allowed to use less than four weeks of trade data for their review and
potential resultant adjustment. We believe that after six weeks the parameters should be
fixed and no further adjustments outside of the normal review process should be allowed.
<ESMA_QUESTION_CP_MIFID_126>

Q127. In your view, are there any other particular or exceptional circumstances for which
the tick size may have to be specifically adjusted? Please provide reasons for your
answer.

<ESMA_QUESTION_CP_MIFID_127>
The FIA Associations believe there are several products that will need to be managed
outside of the standard tick size regime. These would include:

ETFs: We believe the tick size approach taken by ESMA to be well suited for a majority of
ETFs. However, for some types of ETFs, including money market and fixed income, the tick
sizes proposed are far too large, exceeding current average spreads in some instances by a
factor of four or more. Also for other highly liquid ETFs, specifically those based on equity
indexes, the tick sizes proposed are too large and may restrict proper price formation in the
order book.

Further to the examples described above, we suggest that the proposed tick size regime for
ETFs include an exemption process for those ETFs where there would be a material
deviation from current spreads or tick sizes. In order to provide a quantitative framework for
such exemptions, we propose that the most relevant market in terms of liquidity may
establish a different tick size in order to provide the relevant ETF with a more appropriate
spread-to-tick size ratio regime to better reflect the liquidity or other characteristics of that
ETF. This decision should furthermore (be taken only after consultation with the respective
issuer of that ETF and should) apply to all trading venues to ensure that the objective of a
harmonised tick size regime in Europe is reached.

In general, we would consider it sufficient to review ETF spread data on an annual basis to
identify ETFs that qualify for a tick size exemption. However, for newly admitted ETFs we
propose to establish a review scheme similar to that for newly listed equities, i.e. no later
than six weeks after the ETF has started trading, the listing trading venue shall determine if
the ETF qualifies for a [potential] tick size exemption on the basis of spread data obtained
from the first four weeks of trading. In case the ETF qualifies for a tick size exemption, the
listing trading venue shall consider the previous trading history of ETFs having similar
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characteristics and determine on this basis the applicable tick size [after consultation with the
respective issuer of that ETF].

We have set out proposed amendments accordingly:

PROPOSED AMENDMENTS TO RTS 18 ARTICLE 5:

Article 5
Tick size regime for ETFs

1. A trading venue shall apply tick sizes which are greater than or equal to the tick sizes
specified in this Article in respect of the exchange-traded funds (ETF) traded on it
irrespective of the nature of their underlying.

2. A trading venue shall apply to the ETFs traded on it the tick size table corresponding to
the most liquid liquidity band in the Annex.

[NEW] 3. the tick size table corresponding to the most liguid liguidity band in_the
Annex does not accurately reflect the liguidity profile of a given ETF, it may apply a
tick size that deviates from the tick size specified in the Annex. ESMA shall develop
guidelines to specify the exemption process.

[NEW] 4. In the case of ETFs admitted to trading or traded for the first time, no later
than six weeks after the ETF has started trading, the most relevant market in terms of
liguidity shall determine if the ETF qualifies for a tick size exemption according to Art.
5 (3) of Draft RTS 18 on the basis of the first four weeks of trading.

Certificates: The FIA Associations understand that ESMA has done no analysis on the
impact of the proposed tick size regime on certificates. We strongly recommend undertaking
this analysis before finalising the regime for these products. Acknowledging we have done
limited analysis, we believe the proposed table works for certificates quoted per unit but not
for certificates quoted in percent. The tick size of a certificate quoted in percent depends on
its maturity, and therefore should be exempt and left to the issuer to set the appropriate tick
size. A one size fits all approach does not work for these types of instruments.

Depository Receipts: We likewise recommend first undertaking analysis on the impact of
the proposed tick size regime on depository receipts before suggesting any regime where the
impact is unknown.

We would therefore propose to strike references to both depository receipts and certificates

(depeositarytreceipts-and-certificates) throughout draft RTS 18.
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<ESMA_QUESTION_CP_MIFID_127>

Q128. In your view, should other equity-like financial instruments be considered for the
purpose of the new tick size regime? If yes, which ones and how should their tick size
regime be determined? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_128>

The FIA Associations do not believe that any additional instruments should be considered.
The current proposal covers the vast majority of equity instruments. We only suggest
clarifying that the ETF tick size regime (including the exemption process that we propose
above) applies to similar exchange traded products such as Exchange Traded Notes (ETNSs)
and Exchange Traded Commodities (ETCs), to be consistent. We would be happy for ESMA
to return to this topic in a few years once sufficient experience has been gained with the
current proposal. We would propose to add a new definition as follows:

‘Exchange Traded Funds (ETFs)’ for the purpose of this Requlation includes also

Exchange Traded Commodities (ETCs) and Exchange Traded Notes (ETNS).
<ESMA_QUESTION_CP_MIFID_128>

Q129. To what extent does an annual revision of the liquidity bands (number and
bounds) allow interacting efficiently with the market microstructure? Can you propose
other way to interact efficiently with the market microstructure? Please provide reasons
for your answer.

<ESMA_QUESTION_CP_MIFID_129>

The FIA Associations agree with ESMA’s proposal to conduct an initial review of the regime
after six months and then revert to an annual review. Further we believe the review process
should take into account events that may require an intermittent adjustment of the tick size
for a certain instrument (such as stock splits, reverse stock splits, index inclusion or other
reasons for a change in liquidity or price characteristics), or usual market circumstances
which result in time periods when the number of trades is significantly lower or higher than
normal.

Again, we strongly suggest an amended provision that would allow the national competent
authority to intervene and temporarily derogate from the new tick size in case of degradation

of market microstructure with a notification requirement to ESMA.

We have set out proposed amendments accordingly:

PROPOSED AMENDMENTS TO RTS 18 ARTICLE 2 PARAGRAPH 4:

4. Following the publication of the liquidity band applicable to each share;—depesitary-receipt
and-certificate and before the start of the next trading day, each trading venue on which that
instrument is traded or admitted to trading shall allocate the liquidity band in accordance with
the table in the Annex. ESMA shall conduct a review six months after this Regulation
shall become applicable. If a degradation of market microstructure has been detected,
the relevant competent authority may deviate from the existing regime, which
deviation shall then become applicable to all regulated markets and multilateral
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trading facilities on which the share is traded until a revised RTS has been
implemented.

<ESMA_QUESTION_CP_MIFID_129>

Q130. Do you envisage any short-term impacts following the implementation of the new
regime that might need technical adjustments? Please provide reasons for your answer.

<ESMA_QUESTION_CP_MIFID_130>

The FIA Associations believe that the introduction of the proposed tick size regime will have
an immediate and substantial impact on European market microstructure. On the opening of
trading on the initial day, we estimate that over 75% of European instruments will trade under
a new tick size. This change will result in temporary market dislocation, as market
participants adjust to the new market reality. There is the potential for significant market
volatility as natural market equilibrium is reached. Furthermore, we anticipate that retail and
institutional flow will naturally step out of the market until initial uncertainties are resolved.
During this time we see significant opportunity for some participants to exploit temporary
market inefficiencies.

<ESMA_QUESTION_CP_MIFID_130>

Q131. Do you agree with the definition of the “corporate action”? Please provide reasons
for your answer.

<ESMA_QUESTION_CP_MIFID_131>

No, the FIA Associations do not agree with the proposed definition because it does not
include dividends, which should be added. As explained in our response to Question 126 we
endorse a flexible approach: we believe the tick size change resulting from corporate actions
should be decided upon by the venue with the highest turnover, generally the primary
market.

We have set out proposed amendments accordingly:

PROPOSED AMENDMENTS TO RTS 18 RECITAL 9:

(9) Following the annual (or as often as material changes in product characteristics
reguire a trading venue to adjust the tick size intermittently, such as a split or a
reverse split of the relevant instrument, or a material shift in pricing or liguidity
characteristics e.q. by inclusion in, or exclusion from, an index or market
segment) revision review of the liquidity bands, trading venues should be in a position
to immediately apply the tick size corresponding to a new liquidity band including
outstanding orders.

PROPOSED AMENDMENTS TO RTS 18 ARTICLE 1 DEFINITION 8:

(8) ‘corporate action’ means splits (sub-division), reverse splits (consolidation), scrip
issues (capitalisation or bonus issue), capital repayments, dividends, rights issues or
entitlement offers, takeovers and mergers and stock conversions.

45



* esma

*

<ESMA_QUESTION_CP_MIFID_131>

Q132. Do you agree with the proposed regulatory technical standards?

<ESMA_QUESTION_CP_MIFID_132>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_132>

Q133. Which would be an adequate threshold in terms of turnover for the purposes of
considering a market as “material in terms of liquidity”?
<ESMA_QUESTION_CP_MIFID_133>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_133>
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Data publication and access

Q134. Do you agree with ESMA’s proposal to allow the competent authority to whom the
ARM submitted the transaction report to request the ARM to undertake periodic
reconciliations? Please provide reasons.

<ESMA_QUESTION_CP_MIFID_134>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_134>

Q135. Do you agree with ESMA’s proposal to establish maximum recovery times for
DRSPs? Do you agree with the time periods proposed by ESMA for APAs and CTPs (six
hours) and ARMs (close of next working day)? Please provide reasons.

<ESMA_QUESTION_CP_MIFID_135>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_135>

Q136. Do you agree with the proposal to permit DRSPs to be able to establish their own
operational hours provided they pre-establish their hours and make their operational
hours public? Please provide reasons. Alternatively, please suggest an alternative
method for setting operating hours.

<ESMA_QUESTION_CP_MIFID_136>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_136>

Q137. Do you agree with the draft technical standards in relation to data reporting
services providers? Please provide reasons.

<ESMA_QUESTION_CP_MIFID_ 137>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_ 137>

Q138. Do you agree with ESMA’s proposal?

<ESMA_QUESTION_CP_MIFID_138>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_138>

Q139. Do you agree with this definition of machine-readable format, especially with
respect to the requirement for data to be accessible using free open source software,
and the 1-month notice prior to any change in the instructions?

<ESMA_QUESTION_CP_MIFID_139>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_139>

Q140. Do you agree with the draft RTS’s treatment of this issue?

<ESMA_QUESTION_CP_MIFID_140>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_140>

Q141. Do you agree that CTPs should assign trade IDs and add them to trade reports? Do
you consider necessary to introduce a similar requirement for APAs?
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<ESMA_QUESTION_CP_MIFID_141>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_141>

Q142. Do you agree with ESMA’s proposal? In particular, do you consider it appropriate
to require for trades taking place on atrading venue the publication time as assigned by
the trading venue or would you recommend another timestamp (e.g. CTP timestamp),
and if yes why?

<ESMA_QUESTION_CP_MIFID_142>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_142>

Q143. Do you agree with ESMA’s suggestions on timestamp accuracy required of APAs?
What alternative would you recommend for the timestamp accuracy of APAs?

<ESMA_QUESTION_CP_MIFID_143>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_143>

Q144. Do you agree with ESMA’s proposal? Do you think that the CTP should identify the
original APA collecting the information form the investment firm or the last source
reporting it to the CTP? Please explain your rationale.

<ESMA_QUESTION_CP_MIFID_144>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_ 144>

Q145. Do you agree with the proposed draft RTS? Please indicate which are the main
costs and benefits that you envisage in case of implementation of the proposal.

<ESMA_QUESTION_CP_MIFID_145>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_145>

Q146. Do you agree with the proposed draft RTS? Please indicate which are the main
costs and benefits that you envisage in case of implementation of the proposal.

<ESMA_QUESTION_CP_MIFID_146>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_146>

Q147. With the exception of transaction with Sls, do you agree that the obligation to
publish the transaction should always fall on the seller? Are there circumstances under
which the buyer should be allowed to publish the transaction?

<ESMA_QUESTION_CP_MIFID_147>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_147>

Q148. Do you agree with the elements of the draft RTS that cover a CCP’s ability to deny
access? If not, please explain why and, where possible, propose an alternative approach.
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<ESMA_QUESTION_CP_MIFID_148>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_148>

Q149. Do you agree with the elements of the draft RTS that cover a trading venue’s ability
to deny access? If not, please explain why and, where possible, propose an alternative
approach.

<ESMA_QUESTION_CP_MIFID_149>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_149>

Q150. In particular, do you agree with ESMA’s assessment that the inability to acquire
the necessary human resources in due time should not have the same relevance for
trading venues as it has regarding CCPs?

<ESMA_QUESTION_CP_MIFID_150>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_150>

Q151. Do you agree with the elements of the draft RTS that cover an CA’s ability to deny
access? If not, please explain why and, where possible, propose an alternative approach.

<ESMA_QUESTION_CP_MIFID_151>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_151>

Q152. Do you agree with the elements of the draft RTS that cover the conditions under
which access is granted? If not, please explain why and, where possible, propose an
alternative approach.

<ESMA_QUESTION_CP_MIFID_152>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_152>

Q153. Do you agree with the elements of the draft RTS that cover fees? If not, please
explain why and, where possible, propose an alternative approach.

<ESMA_QUESTION_CP_MIFID_153>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_153>

Q154. Do you agree with the proposed draft RTS? Please indicate which are the main
costs and benefits that do you envisage in case of implementation of the proposal.

<ESMA_QUESTION_CP_MIFID_154>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_154>

Q155. Do you agree with the elements of the draft RTS specified in Annex X that cover
notification procedures? If not, please explain why and, where possible, propose an
alternative approach.
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<ESMA_QUESTION_CP_MIFID_155>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_155>

Q156. Do you agree with the elements of the draft RTS specified in [Annex X] that cover
the calculation of notional amount? If not, please explain why and, where possible,
propose an alternative approach.

<ESMA_QUESTION_CP_MIFID_156>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_156>

Q157. Do you agree with the elements of the draft RTS that cover relevant benchmark
information? If not, please explain why and, where possible, propose an alternative
approach. In particular, how could information requirements reflect the different nature
and characteristics of benchmarks?

<ESMA_QUESTION_CP_MIFID_157>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_157>

Q158. Do you agree with the elements of the draft RTS that cover licensing conditions? If
not, please explain why and, where possible, propose an alternative approach.
<ESMA_QUESTION_CP_MIFID_158>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_ 158>

Q159. Do you agree with the elements of the draft RTS that cover new benchmarks? If
not, please explain why and, where possible, propose an alternative approach.
<ESMA_QUESTION_CP_MIFID_159>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_159>
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Requirements applying on and to trading venues

Q160. Do you agree with the attached draft technical standard on admission to trading?

<ESMA_QUESTION_CP_MIFID_160>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_160>

Q161. In particular, do you agree with the arrangements proposed by ESMA for verifying
compliance by issuers with obligations under Union law?

<ESMA_QUESTION_CP_MIFID_161>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_161>

Q162. Do you agree with the arrangements proposed by ESMA for facilitating access to
information published under Union law for members and participants of a regulated
market?

<ESMA_QUESTION_CP_MIFID_162>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_162>

Q163. Do you agree with the proposed RTS? What and how should it be changed?

<ESMA_QUESTION_CP_MIFID_163>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_163>

Q164. Do you agree with the approach of providing an exhaustive list of details that the
MTF/OTF should fulfil?

<ESMA_QUESTION_CP_MIFID_164>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_164>

Q165. Do you agree with the proposed list? Are there any other factors that should be
considered?

<ESMA_QUESTION_CP_MIFID_165>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_165>

Q166. Do you think that there should be one standard format to provide the information
to the competent authority? Do you agree with the proposed format?
<ESMA_QUESTION_CP_MIFID_166>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_166>

Q167. Do you think that there should be one standard format to notify to ESMA the
authorisation of an investment firm or market operator as an MTF or an OTF? Do you
agree with the proposed format?
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<ESMA_QUESTION_CP_MIFID_167>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_167>
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9. Commodity derivatives

Q168. Do you agree with the approach suggested by ESMA in relation to the overall
application of the thresholds? If you do not agree please provide reasons.

<ESMA_QUESTION_CP_MIFID_168>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_168>

Q169. Do you agree with ESMA’s approach to include non-EU activities with regard to the
scope of the main business?

<ESMA_QUESTION_CP_MIFID_169>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_169>

Q170. Do you consider the revised method of calculation for the first test (i.e. capital
employed for ancillary activity relative to capital employed for main business) as being
appropriate? Please provide reasons if you do not agree with the revised approach.

<ESMA_QUESTION_CP_MIFID_170>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_170>

Q171. With regard to trading activity undertaken by a MiFID licensed subsidiary of the
group, do you agree that this activity should be deducted from the ancillary activity (i.e.
the numerator)?

<ESMA_QUESTION_CP_MIFID_171>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_171>

Q172. ESMA suggests that in relation to the ancillary activity (numerator) the calculation
should be done on the basis of the group rather than on the basis of the person. What
are the advantages or disadvantages in relation to this approach? Do you think that it
would be preferable to do the calculation on the basis of the person? Please provide
reasons. (Please note that altering the suggested approach may also have an impact on
the threshold suggested further below).

<ESMA_QUESTION_CP_MIFID_172>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_172>

Q173. Do you consider that a threshold of 5% in relation to the first test is appropriate?
Please provide reasons and alternative proposals if you do not agree.

<ESMA_QUESTION_CP_MIFID_173>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_173>

Q174. Do you agree with ESMA’s intention to use an accounting capital measure?
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<ESMA_QUESTION_CP_MIFID_174>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_174>

Q175. Do you agree that the term capital should encompass equity, current debt and
non-current debt? If you see a need for further clarification of the term capital, please
provide concrete suggestions.

<ESMA_QUESTION_CP_MIFID_175>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_175>

Q176. Do you agree with the proposal to use the gross notional value of contracts?
Please provide reasons if you do not agree.

<ESMA_QUESTION_CP_MIFID_176>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_176>

Q177. Do you agree that the calculation in relation to the size of the trading activity
(numerator) should be done on the basis of the group rather than on the basis of the
person? (Please note that that altering the suggested approach may also have an impact
on the threshold suggested further below)

<ESMA_QUESTION_CP_MIFID_177>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_177>

Q178. Do you agree with the introduction of a separate asset class for commodities
referred to in Section C 10 of Annex | and subsuming freight under this new asset class?

<ESMA_QUESTION_CP_MIFID_178>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_178>

Q179. Do you agree with the threshold of 0.5% proposed by ESMA for all asset classes?
If you do not agree please provide reasons and alternative proposals.

<ESMA_QUESTION_CP_MIFID_179>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_179>

Q180. Do you think that the introduction of a de minimis threshold on the basis of a
limited scope as described above is useful?

<ESMA_QUESTION_CP_MIFID_180>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_180>

Q181. Do you agree with the conclusions drawn by ESMA in relation to the privileged
transactions?

<ESMA_QUESTION_CP_MIFID_181>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_181>

Q182. Do you agree with ESMA’s conclusions in relation to the period for the calculation
of the thresholds? Do you agree with the calculation approach in the initial period
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suggested by ESMA? If you do not agree, please provide reasons and alternative
proposals.

<ESMA_QUESTION_CP_MIFID_182>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_182>

Q183. Do you have any comments on the proposed framework of the methodology for
calculating position limits?

<ESMA_QUESTION_CP_MIFID_183>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_183>

Q184. Would a baseline of 25% of deliverable supply be suitable for all commodity
derivatives to meet position limit objectives? For which commodity derivatives would
25% not be suitable and why? What baseline would be suitable and why?

<ESMA_QUESTION_CP_MIFID_184>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_184>

Q185. Would a maximum of 40% position limit be suitable for all commodity derivatives
to meet position limit objectives. For which commodity derivatives would 40% not be
suitable and why? What maximum position limit would be suitable and why?

<ESMA_QUESTION_CP_MIFID_185>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_185>

Q186. Are +/- 15% parameters for altering the baseline position limit suitable for all
commodity derivatives? For which commodity derivatives would such parameters not be
suitable and why? What parameters would be suitable and why?

<ESMA_QUESTION_CP_MIFID_186>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_186>

Q187. Are +/- 15% parameters suitable for all the factors being considered? For which
factors should such parameters be changed, what to, and why?

<ESMA_QUESTION_CP_MIFID_187>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_187>

Q188. Do you consider the methodology for setting the spot month position limit should
differ in any way from the methodology for setting the other months position limit? If so,
in what way?

<ESMA_QUESTION_CP_MIFID_188>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_188>

Q189. How do you suggest establishing a methodology that balances providing greater
flexibility for new and illiquid contracts whilst still providing a level of constraint in a
clear and quantifiable way? What limit would you consider as appropriate per product
class? Could the assessment of whether a contract is illiquid, triggering a potential wider
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limit, be based on the technical standard ESMA is proposing for non-equity
transparency?

<ESMA_QUESTION_CP_MIFID_189>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_189>

Q190. What wider factors should competent authorities consider for specific commodity
markets for adjusting the level of deliverable supply calculated by trading venues?

<ESMA_QUESTION_CP_MIFID_190>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_190>

Q191. What are the specific features of certain commodity derivatives which might
impact on deliverable supply?

<ESMA_QUESTION_CP_MIFID_191>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_191>

Q192. How should ‘less-liquid’ be considered and defined in the context of position limits
and meeting the position limit objectives?

<ESMA_QUESTION_CP_MIFID_192>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_192>

Q193. What participation features in specific commodity markets around the
organisation, structure, or behaviour should competent authorities take into account?

<ESMA_QUESTION_CP_MIFID_193>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_193>

Q194. How could the calculation methodology enable competent authorities to more
accurately take into account specific factors or characteristics of commodity derivatives,
their underlying markets and commodities?

<ESMA_QUESTION_CP_MIFID_194>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_194>

Q195. For what time period can a contract be considered as “new” and therefore benefit
from higher position limits?

<ESMA_QUESTION_CP_MIFID_195>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_195>

Q196. Should the application of less-liquid parameters be based on the age of the
commodity derivative or the ongoing liquidity of that contract.

<ESMA_QUESTION_CP_MIFID_196>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_196>

Q197. Do you have any further comments regarding the above proposals on how the
factors will be taken into account for the position limit calculation methodology?
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<ESMA_QUESTION_CP_MIFID_197>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_197>

Q198. Do you agree with ESMA’s proposal to not include asset-class specific elements in
the methodology?

<ESMA_QUESTION_CP_MIFID_198>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_198>

Q199. How are the seven factors (listed under Article 57(3)(a) to (g) and discussed above)
currently taken into account in the setting and management of existing position limits?

<ESMA_QUESTION_CP_MIFID_199>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_199>

Q200. Do you agree with the proposed draft RTS regarding risk reducing positions?

<ESMA_QUESTION_CP_MIFID_200>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_200>

Q201. Do you have any comments regarding ESMA’s proposal regarding what is a non-
financial entity?

<ESMA_QUESTION_CP_MIFID_201>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_201>

Q202. Do you agree with the proposed draft RTS regarding the aggregation of a person’s
positions?

<ESMA_QUESTION_CP_MIFID_202>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_202>

Q203. Do you agree with ESMA’s proposal that a person’s position in a commodity
derivative should be aggregated on a ‘whole’ position basis with those that are under the
beneficial ownership of the position holder? If not, please provide reasons.

<ESMA_QUESTION_CP_MIFID_203>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_203>

Q204. Do you agree with the proposed draft RTS regarding the criteria for determining
whether a contract is an economically equivalent OTC contract?

<ESMA_QUESTION_CP_MIFID_204>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_204>

Q205. Do you agree with the proposed draft RTS regarding the definition of same
derivative contract?
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<ESMA_QUESTION_CP_MIFID_205>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_205>

Q206. Do you agree with the proposed draft RTS regarding the definition of significant
volume for the purpose of article 57(6)?

<ESMA_QUESTION_CP_MIFID_206>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_206>

Q207. Do you agree with the proposed draft RTS regarding the aggregation and netting
of OTC and on-venue commodity derivatives?

<ESMA_QUESTION_CP_MIFID_207>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_207>

Q208. Do you agree with the proposed draft RTS regarding the procedure for the
application for exemption from the Article 57 position limits regime?

<ESMA_QUESTION_CP_MIFID_208>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_208>

Q209. Do you agree with the proposed draft RTS regarding the aggregation and netting
of OTC and on-venue commodity derivatives?

<ESMA_QUESTION_CP_MIFID_209>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_209>

Q210. Do you agree with the reporting format for CoT reports?

<ESMA_QUESTION_CP_MIFID_210>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_210>

Q211. Do you agree with the reporting format for the daily Position Reports?

<ESMA_QUESTION_CP_MIFID_211>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_211>

Q212. What other reporting arrangements should ESMA consider specifying to facilitate
position reporting arrangements?

<ESMA_QUESTION_CP_MIFID_212>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_212>
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10. Market data reporting

Q213. Which of the formats specified in paragraph 2 would pose you the most
substantial implementation challenge from technical and compliance point of view for
transaction and/or reference data reporting? Please explain.

<ESMA_QUESTION_CP_MIFID_213>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_213>

Q214. Do you anticipate any difficulties with the proposed definition for a transaction and
execution?

<ESMA_QUESTION_CP_MIFID_214>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_214>

Q215. In your view, is there any other outcome or activity that should be excluded from
the definition of transaction or execution? Please justify.

<ESMA_QUESTION_CP_MIFID_215>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_215>

Q216. Do you foresee any difficulties with the suggested approach? Please justify.

<ESMA_QUESTION_CP_MIFID_216>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_216>

Q217. Do you agree with ESMA’s proposed approach to simplify transaction reporting?
Please provide details of your reasons.

<ESMA_QUESTION_CP_MIFID_217>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_217>

Q218. We invite your comments on the proposed fields and population of the fields.
Please provide specific references to the fields which you are discussing in your
response.

<ESMA_QUESTION_CP_MIFID_218>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_218>

Q219. Do you agree with the proposed approach to flag trading capacities?

<ESMA_QUESTION_CP_MIFID_219>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_219>

Q220. Do you foresee any problem with identifying the specific waiver(s) under which the
trade took place in a transaction report? If so, please provide details
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<ESMA_QUESTION_CP_MIFID_220>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_220>

Q221. Do you agree with ESMA’s approach for deciding whether financial instruments
based on baskets or indices are reportable?

<ESMA_QUESTION_CP_MIFID_221>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_221>

Q222. Do you agree with the proposed standards for identifying these instruments in the
transaction reports?

<ESMA_QUESTION_CP_MIFID_222>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_222>

Q223. Do you foresee any difficulties applying the criteria to determine whether a branch
is responsible for the specified activity? If so, do you have any alternative proposals?

<ESMA_QUESTION_CP_MIFID_223>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_223>

Q224. Do you anticipate any significant difficulties related to the implementation of LEI
validation?

<ESMA_QUESTION_CP_MIFID_224>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_224>

Q225. Do you foresee any difficulties with the proposed requirements? Please elaborate.

<ESMA_QUESTION_CP_MIFID_225>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_225>

Q226. Are there any cases other than the AGGREGATED scenario where the client ID
information could not be submitted to the trading venue operator at the time of order
submission? If yes, please elaborate.

<ESMA_QUESTION_CP_MIFID_226>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_226>

Q227. Do you agree with the proposed approach to flag liquidity provision activity?

<ESMA_QUESTION_CP_MIFID_227>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_227>

Q228. Do you foresee any difficulties with the proposed differentiation between
electronic trading venues and voice trading venues for the purposes of time stamping?
Do you believe that other criteria should be considered as a basis for differentiating
between trading venues?
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<ESMA_QUESTION_CP_MIFID_228>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_228>

Q229. Is the approach taken, particularly in relation to maintaining prices of implied
orders, in line with industry practice? Please describe any differences?

<ESMA_QUESTION_CP_MIFID_229>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_229>

Q230. Do you agree on the proposed content and format for records of orders to be
maintained proposed in this Consultation Paper? Please elaborate.
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<ESMA_QUESTION_CP_MIFID_230>

The FIA Associations” would like to ensure that investment firms that engage in high
frequency algorithmic trading technique can decide for themselves the format and associated
protocols in which the required order data set be maintained. Many of such investment firms
trade on a wide range of trading venues and therefore will choose to retain such audit trail
data in a format that is consistent globally. This facilitates storage optimisation and therefore
cost efficiencies but also allows such firms to efficiently recreate required data sets in the
applicable format as and when requested to do so by a competent authority.

We therefore request to add a recital that makes this clear and which is consistent with the
flexibility afforded to trading venues under RTS 34.

PROPOSED INSERTION IN RTS 35 OF NEW RECITAL 3:

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.
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ESMA is conscious that prescribing a specific format in_which the records should
be maintained might result in operational difficulties for investment firms that engage
in_a high frequency algorithmic trading technigue. Therefore such investment firms
are permitted to keep the relevant data according to their own classifications and
protocols under the condition that upon request of the competent authority such
data will be provided in the format prescribed in this Regulation.

<ESMA_QUESTION_CP_MIFID_230>

Q231. In your view, are there additional key pieces of information that an investment firm
that engages in a high-frequency algorithmic trading technique has to maintain to
comply with its record-keeping obligations under Article 17 of MiFID II? Please elaborate.
<ESMA_QUESTION_CP_MIFID_231>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_231>

Q232. Do you agree with the proposed record-keeping period of five years?

<ESMA_QUESTION_CP_MIFID_232>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_232>

Q233. Do you agree with the proposed criteria for calibrating the level of accuracy
required for the purpose of clock synchronisation? Please elaborate.

<ESMA_QUESTION_CP_MIFID_233>

1. Thelevel of accuracy requirements
The FIA Associations” strongly believe the requirement to calibrate to a maximum divergence
of 1 nanosecond for certain trading venues and investment firms is vastly excessive, does

" This response is submitted jointly on behalf of the Futures Industry Association ("FIA"), Futures Industry
Association Europe ("FIA Europe") and the FIA European Principal Traders Association ("FIA EPTA").

FIA is the leading trade organisation for the futures, options and over-the-counter cleared derivatives markets. It is
the only association representative of all organizations that have an interest in the listed derivatives markets. Its
membership includes the world's largest derivatives clearing firms as well as leading derivatives exchanges from
more than 20 countries. As the principal members of the derivatives clearing organisations, our member firms
play a critical role in the reduction of systematic risk in the financial markets. They provide the majority of the
funds that support these clearinghouses and commit a substantial amount of their own capital to guarantee
customer transactions. FIA's core constituency consists of futures commission merchants, and the primary focus
of the association is the global use of exchanges, trading systems and clearinghouse for derivatives transactions.
FIA's regular members, which act as the majority clearing members of the US exchanges, handle more than 90
percent of the customer funds held for trading on US futures exchanges.

FIA Europe, formerly the Futures and Options Association (FOA), represents some 175 firms involved in the
exchange-traded and centrally-cleared derivatives markets — including banks, brokers, commodity firms,
exchanges, CCPs, vendors, law firms and con-sultants. FIA Europe works with its members to maintain
constructive dialogue with government and regulatory authorities and deliver high standards of industry practice.
FIA Europe formed an affiliation with FIA under a new structure — FIA Global. Under this arrangement, FIA, FIA
Europe and FIA Asia have strengthened their influence on cross-border issues, substantially increasing the
coordination and information flow between regions and providing a powerful global voice to express the views of
their members. The organisations preserve their ability to deal with legislative, regulatory and market issues in
their respective time-zones and continue to operate with their own leadership and staff, separate boards of
directors and distinct memberships.
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not reflect currently available technology (or technology expected to be available in the short
term), and would result in a massive cost to the industry.

To highlight the extent of this burden, please consider the following examples:

First, ESMA states in its own Cost-Benefit Analysis (page 440, Table 1) that the most precise
synchronisation protocol (PTP) achieves only an accuracy of 20-100 nanoseconds.

Second, there are very few examples of achieving accuracy in the order of nanoseconds at
all, let along 1 nanosecond. The National Physical Laboratory, the UK standard for time
keeping, is accurate to within 4 nanoseconds of UTC® whilst the OPERA experiment at
CERN, which famously published results describing faster than light particles due to a time
measurement anomaly, achieved an accuracy of less than 10 nanoseconds when measuring
particle flight time®. The fact that these publicly funded, national institutes of advanced
technology cannot achieve clock accuracies of 1 nanosecond highlights the impracticality of
instructing financial institutions to succeed where they have not.

Furthermore, the requirement to calibrate to a 1 microsecond level of accuracy relative to
UTC represents a significant technical challenge compared to current market practice, and
will_require substantial investment in_technology including dedicated lines and network
hardware, which we cannot support. To increase accuracy a further thousandfold would be
many, many, many times harder.

2. Separating clock synchronisation requirements for trading venues and for
investment firms.
The FIA Associations do not support ESMA’s suggestion to link clock synchronisation
requirements for investment firms directly to the trading venues on which they trade.

Trading venues do not cater to one specific type of market participant. Indeed, the largest
trading venues are able to offer deep pools of liquidity because they serve a heterogeneous
collection of investment firms. Following ESMA's proposal, investment firms that rely solely
on humans entering manual orders will face excessive IT costs because one of the trading
venues on which they trade also happens to cater to latency sensitive clients.

An unintended consequence of this approach could be that only the largest trading firms will
be able or willing to invest in meeting the regulatory requirement for accuracy, and that as a
result, smaller firms may cease to trade directly on trading venues.

The FIA Associations believe ESMA should determine the clock synchronisation
requirements based on other characteristics as outlined in below in our point 3.

FIA EPTA is affiliated with FIA and is comprised of 25 EU-based firms that trade their own capital in the
exchange-traded markets. FIA EPTA members engage in manual, automated and hybrid methods of trading and
are active in a variety of asset classes, such as equities, foreign exchange, commodities and fixed income.
Members of FIA EPTA are a critical source of liquidity in the exchange-traded markets, allowing those who use
the markets to manage their business risks to enter and exit the markets efficiently.

® See http://www.npl.co.uk/educate-explore/what-is-time/why-do-we-need-accurate-time
® See http://press.web.cern.ch/press-releases/2011/09/opera-experiment-reports-anomaly-flight-time-neutrinos-cern-gran-sasso
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3. Determining clock synchronisation for investment firms
The FIA Associations believe that ESMA should define clock synchronisation requirements
for all investment firms by specifying one level of accuracy and granularity. Additionally,
ESMA should require a stricter level of accuracy and granularity for those orders originating

from a firm defined as operating a high frequency algorithmic trading technique (Art. 4(1)(40)
of MIFID II).

However, it is important that ESMA recognise many legal entities for large investment firms
will be classed as HFATT firms due to one small part of their overall activity. These entities
are constructed of a diverse set of trading activities across the various asset classes and
leverage a number of differing in-house/vendor trading platforms, and in most cases the
majority of their algorithms, systems and activities will be for non-HFT activity. While it makes
sense for organisational requirements to apply at the legal entity level, it does not make
sense to require microsecond granularity time-stamping for all non-HFT activities because
the costs of implementing changes to all systems would be significant. This would also mean
that independent software vendors who provide trading systems for non-HFT purposes (i.e. a
click to trade screen vendor) would be forced by investment firms to implement a level of
time stamping that could be uneconomical. Given that investment firms will clearly identify in
their self-assessment the nature of the activities that they provide as well as requirements
around algorithm testing and flagging it will be straight-forward for investment firms to identify
their HFT systems. It is therefore entirely feasible to propose that a lower granularity of time
stamping is required only for these systems that are involved with high frequency algorithmic
trading. This would also ensure that there was full transparency to NCAs. If a system is used
for HFT flows in any way then the more granular time stamping requirements would apply.

While we acknowledge that for true, extreme low latency firms, accuracy requirements of 1
microsecond may be achievable and appropriate, we know this standard would not be viable
for many firms that will end up described as having HFT-activity. Therefore, the FIA
Associations believe that the 1 microsecond granularity and 100 microsecond accuracy
proposal for HFT above will meet the objectives of regulators while ensuring that
inappropriate costs are not incurred by large financial participants.

We believe that this approach is more elegant and less costly by leveraging an existing
MIFID 1l definition whilst still capturing the order flows that may require a higher accuracy and
granularity for monitoring purposes. It also has the advantage of proportionality in that firms
for whom latency is unimportant will not be obliged to invest in the technology and expertise
to create timestamps at an accuracy level that is irrelevant for their activities. Therefore, we
propose thresholds as shown in Table 4 under Point 5.

4. More requirements bands for trading venues
The FIA Associations support ESMA's proposal to determine the trading venue's granularity
and accuracy requirement by estimating the gateway-to-gateway latency and relating the
outcome with a specific requirement band. In addition, we believe that ESMA can enhance
this proposal in two ways.
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Firstly, the bands proposed by ESMA in RTS 13, Table 1, Annex | increase by a factor of
1,000, with correspondingly sharp increases in technology cost and implementation difficulty.
We believe that bands should increase by a factor of 10, as shown in Table 1 below.

TABLE 1. ADDED BANDS FOR TRADING VENUES

Band | Gateway-to-gateway latency time of the trading venue
1 1 millisecond or greater

2 100 microsecond to 999 microseconds

3 10 microseconds to 99 microseconds

4 9 microseconds or less

Under ESMA’s proposal, the required granularity expressed relative to the gateway-to-
gateway latency varies significantly within each band. As shown in Table 2 below, granularity
varies between 100% and 0.1% of the gateway-to-gateway latency. The FIA Associations
believe it would be better to reduce this variance to a range between 100% and 10%, only
allowing jumps of a factor of 10. An excessively low granularity (i.e. below 10%) has little
marginal benefit for monitoring because timestamps are already 10x more granular than the
observed gateway-to-gateway latency. Also, the requirement to increase relative accuracy
under ESMA’s existing proposal will equate to a significant portion of overall implementation
costs. This shortcoming, and implementation costs, will be reduced if ESMA introduces a
larger number of bands as per Table 1.

TABLE 2: GRANULARITY RELATIVE TO GATEWAY-TO-GATEWAY LATENCY

Gateway-to- Lowest value Largest value when
gateway when granularity granularity
latency time expressed relative | expressed relative
of the trading Absolute to gateway-to- to gateway-to-
Band | venue Granularity gateway latency gateway latency
1 1~ millisecond 1 millisecond - 100%
or greater
1 microsecond 1
2 to 999 , 0.1% 100%
: microsecond
microseconds
999 1
3 nanoseconds 0.1% -
nanosecond
or less

Secondly, we do not believe nanosecond accuracy and granularity are in any way practically
achievable. Currently, it is still uncertain how technology will be implemented that achieves
sub-microsecond gateway-to-gateway latency and how that technology behaves.
Consequently, the FIA Associations believe that ESMA should not aim to regulate that
unknown technology. Instead, the evolution of financial markets shall be monitored on an on-
going basis by national competent authorities and the European Securities and Markets
Authority (ESMA) with a view to propose amendments when necessary. This review should
take place at least on an annual basis.

Therefore, we propose thresholds as shown in Table 3 under our point 5 below.
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5. Proposal for accuracy and granularity requirements

Considering all the feedback provided in our points 1 to 4 above, the FIA Associations
believe that Table 3 and Table 4 describe a more balanced proposal for ESMA to consider.

TABLE 3. PROPOSAL ACCURACY AND GRANULARITY REQUIREMENT FOR TRADING VENUES

Gateway-to-gateway latency time of the

Band | trading venue Granularity Accuracy

1 1 millisecond or greater 1 millisecond 1 millisecond
100

2 100 microseconds to 999 microseconds 1 microseconds | microsecond
10

3 10 microseconds to 99 microseconds 1 microseconds | microseconds
1

4 9 microseconds or less 1 microsecond microsecond

TABLE 4. PROPOSAL ACCURACY AND GRANULARITY REQUIREMENTS FOR INVESTMENT FIRMS

Granularity Accuracy
Base requirement 1 millisecond 1 millisecond
Systems that are involved with high frequency 100
algorithmic trading technique 1 microsecond | microseconds

Additionally, some patrticipants drafting this response expressed concern that smaller firms
that may be captured under the high frequency algorithmic trading technique definition, but
which are nevertheless not focused on being competitive in latency terms, would find a
microsecond requirement too costly and technically difficult. A potential consequence of this
may be that such firms withdraw from the market and no longer provide liquidity or otherwise
contribute to a varied ecosystem of market participants. To address this, we discussed the
potential to add additional bands based on the average latency of the investment firm, but
ultimately dismissed this proposal as too complex and too costly. We urge ESMA and the
European Commission, however, to be aware that this is another potentially grave
consequence of miscalibrating the definition of high frequency algorithmic trading technique
definition.

6. When to actually apply timestamps
ESMA/2014/1570, RTS 35, Annex |, Table 1 and 2 state timestamps should be applied at
“the date and exact time of the receipt of the order or making a decision to deal”.

The FIA Associations believe this definition is ambiguous enough to invalidate attempts at
clock accuracy. For example, is the receipt of the order when the network packet is first seen
on the venues network or when it reaches the first software component or the matching
engine? Similarly the ‘decision to deal’ can be interpreted as several points along a decision
path that include risk and limit checks.

Rather than mandate a specific point that could imply the prescription of specific technology
that must be used for clock synchronisation, and as a consequence perhaps not be
applicable to a specific firm’s architecture, the FIA Associations propose that ESMA simply
state that investment firms should apply a timestamp at ‘an internally documented, consistent
point throughout the firm’s organisation’.
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<ESMA_QUESTION_CP_MIFID_233>

Q234. Do you foresee any difficulties related to the requirement for members or
participants of trading venues to ensure that they synchronise their clocks in a timely
manner according to the same time accuracy applied by their trading venue? Please
elaborate and suggest alternative criteria to ensure the timely synchronisation of
members or participants clocks to the accuracy applied by their trading venue as well as
a possible calibration of the requirement for investment firms operating at a high latency.

<ESMA_QUESTION_CP_MIFID_234>

1. Evidencing compliance with the requirements
The FIA Associations encourage ESMA to address the process of how investment firms and
trading venues can evidence that they are meeting accuracy requirements. We envision
substantial difficulties here and advise ESMA to specify that investment firms can evidence
their compliance without having to produce empirical evidence.

In order to obtain and produce empirical evidence that the accuracy requirement is met, firms
would have to compare their internal business clock with UTC and determine the variation in
the observed difference. However, this presents some fundamental difficulties. Figure 1
below depicts a UTC master clock (M) and a business clock within a firm (F). The firm
decided to synchronise its business clock using route A, which relies on a particular set of
technologies. If the firm wants to evidence its accuracy of F relative to M, it could establish a
second route, B, using a different set of technologies. However, even when doing so, the firm
would not be able to evidence compliance with the accuracy requirement, as it is uncertain
whether empirically observed differences are driven by inaccuracy in route A or B. Thus,
producing any meaningful empirical evidence cannot be done without complex testing setups
and multiple sets of synchronisation routes. That would be an excessive burden, considering
that all investment firms, regardless of their size and technological sophistication, will be
required to evidence this compliance.

Therefore, we advise ESMA to specify that investment firms (including those operating
trading venues) do not have to produce empirical evidence of compliance with this
requirement. Rather, firms should be required to review on a periodic basis the accuracy of
their clock synchronisation by analysing the accuracy of each relevant software and
hardware component within their technology against such component's accuracy as stated
by the provider of that component.

FIGURE 1. MASTER / BUSINESS CLOCK LAYOUT

A

F M
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2. Considering outliers during operations

Under the current proposal, ESMA does not allow for outliers when meeting the accuracy
requirements. We do not believe that this is appropriate. Trading technology entails a certain
amount of jitter or drift within systems that would make a 100% compliance requirement
excessively expensive. Thus, the FIA Associations propose that ESMA allows firms to
discard 10% of the worst expected outliers (i.e. require compliance 90% of the time) when
analysing their accuracy.

Additionally, we propose that ESMA explicitly states for clarity that the requirements only
apply during business hours.

3. Initial enforcement of requirements
The following comment only applies in the event ESMA does not follow our proposal in point
3 in response to Question 233 above (to distinguish a stricter level of accuracy and
granularity for those orders originating from a firm defined as operating a high frequency
algorithmic trading technique):

Under ESMA'’s existing proposal, investment firms can only determine their requirements
regarding accuracy and granularity once all trading venues have provided information
regarding their categorisation. Thus, ESMA should specify that investment firms may treat
the initial announcement of accuracy and granularity by a trading venue as a change in
accuracy and granularity in line with Art. 3(5).

4. Alternative proposal
Several participants drafting this response wished to record an alternative approach in the
event that ESMA does not accept the FIA Associations’ proposals for achieving clock
synchronisation by investment firms.

In this alternative approach, only trading venues would be required to add timestamps to
market events. These timestamps would be included in all outgoing messages (to investment
firms and consolidated tape providers) and would follow the accuracy and granularity
requirements of Table 3 in section 5 of our answer to Question 233.

Investment firms would be responsible for recording the event or sequence of events that
triggered each ‘decision to deal’. For each event that they record they would include the
timestamp that was provided for that event by the trading venue.

By recording the sequence, cross venue monitoring and detecting instances of market abuse
will be simple. Post-trade data from trading venues will contain their timestamps ensuring it
can readily be part of a reliable consolidated tape. For best execution, trading firms will be
able to study prevailing market conditions using the venue timestamps they receive.

The advantages of this alternative proposal would be:

- It achieves the goal of allowing for the detection of instances of market abuse;
- It solves the ‘when to apply time stamps’ issue detailed in section 7 of our reply to
Question 233;
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- It limits the number of parties that have to maintain accurate time stamps, and hence
reduces the number of synchronisation problems;

- It would reduce the impact on investment firms in terms of cost and expertise
required, particularly for those firms for which latency is not important;

- It would simplify the process to achieve post-trade transparency data readily available
as part of a reliable consolidated tape; and,

- Itis simple and easily enforceable.

We have set out our complete amendments to RTS 36 below:

PROPOSED AMENDMENTS TO RTS 36: Draft regulatory technical standards on clock
synchronisation

COMMISSION DELEGATED REGULATION (EU) No .../...

of [ ]

Supplementing Directive 2014/65/EU of the European Parliament and of the Council
on markets in financial instruments repealing Directive 2004/39/EC

(Text with EEA relevance)
THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Directive 2014/65/EU of 15 May 2014 of the European Parliament and of
the Council on markets in financial instruments repealing Directive 2004/39/EC of the
European Parliament and the Council [reference to OJ publication details to be included in a
footnote] and in particular Article 50(2) thereof,

Whereas:

The current level of fragmentation and automation of the European financial markets
makes it critical that there are adequate standards for the synchronisation of business
clocks used by trading venues and their members or participants.

Clock synchronisation has a direct impact in many areas. It is essential for conducting
cross-venue monitoring and detecting instances of market abuse; it will contribute to
ensuring that post-trade transparency data can readily be part of a reliable consolidated
tape; lastly clock synchronisation will be beneficial for the assessment of best execution
since it will allow to better compare effective transactions to market conditions prevailing
at the time of their execution.

In order to attain the objectives set out above, this Regulation specifies that the concept
of reportable event includes the following obligations: publication of post-trade
transparency data for equity, equity-like and non-equity instruments, as prescribed by
Articles 6, 7, 10 and 11 of MiFIR; transaction reporting under Article 26 MiFIR; data
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related to orders placed or submitted that might be requested by NCAs to investment
firms (Article 25(1) MiFIR) including specific requirements for firms engaged in high
frequency algorithmic trading techniques (Article 17(2) of MiFID Il); and data related to
orders placed or submitted that might be requested by NCAs to trading venues under
Article 25(2) MiFIR.

The number of orders received by a trading venue can be very high and in any event,
much higher than that of executed transactions, so that for each and every second, a
trading venue may receive many orders (e.g. several thousands of orders per second
depending on the trading venue and on the financial instruments’ volatility and liquidity).

As a result, a time granularity of one second would not be sufficient for the purposes of
market manipulation surveillance. Therefore, as a general rule this Regulation sets out a
minimum requirement according to which internal clocks of trading venues operating an
electronic system cannot diverge by more than one millisecond with respect to the
reference time and all reportable events should be tlme stamped to the nearest
mllllsecond

The rapid evolution of the markets has also led to a situation where in some cases; time
stamping to the granularity of one millisecond would not reflect the actual speed at which

the system operates Therefore this Regulatlon etehges—traelmg—venues—that—ha#e

A
Ci a A o

synehmntse—the#—eleeks—aeeetdmg—te—the obllqes certain tradlnq venues and

investment firms to time _stamp to a_more granular_level of accuracy at—whteh—the

ESMA is also conscious that there are trading models for which the millisecond
granularity might not be relevant or feasible. Therefore trading venues that operate
through voice trading only are required to have a maximum divergence from the
reference clock of one second.

The evolution of financial markets will be monitored on _an on-going basis by
national competent authorities and the European Securities and Markets Authority
(ESMA) with a view to propose amendments to this Regulation as appropriate in
order to adjust the business clock synchronisation requirements. ESMA should
also propose an amendment to this Requlation in light of the evolution of financial
markets’ microstructure, if it is considered that technology advanced sufficiently.
This review should take place at least on an annual basis.

This Regulation is based on draft regulatory technical standards submitted by the
European Securities and Markets Authority (hereinafter ESMA) to the Commission.

In accordance with Article 10 of Regulation (EU) No 1095/2010, of the European
Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority European Securities and Markets Authority), ESMA has conducted
open public consultations on such draft regulatory technical standards, analysed the
potential related costs and benefits and requested the opinion of the ESMA Securities
and Markets Stakeholder Group established in accordance with Article 37 of that
Regulation.
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HAS ADOPTED THIS REGULATION

CHAPTER |
Definitions

Article 1
Definitions
For the purposes of this regulation the following definitions shall apply:
‘Gateway-to-gateway latency’ means the time measured during the live trading
period of the trading day from the moment a message is received from an outer
gateway of the trading system, sent through the order submission protocol,
processed by the matching engine, and then sent back until an acknowledgement is
sent from the gateway.

‘Electronic system’ means a system where orders are electronically tradable or
where orders are tradable outside the system provided that they are advertised
through the given system.

‘Voice trading system’ means a trading system that does not fall under the definition
of ‘electronic system’ according to letter (b) of this Article.

‘Reference time’ means the Coordinated Universal Time (UTC) issued and
maintained by one of the timing centres listed in the latest Bureau International des
Poids and Mesures (BIPM) Annual Report on Time Activities.

CHAPTER I
General
Article 2
Reference time

(1) Trading venues and their members or participants shall synchronise the business clocks
they use to record the date and time of any reportable event against a common reference
time.
(2) For the purpose of paragraph (1), reportable events shall include but shall not be limited
to the following:

transactions to be reported under Article 26 of Regulation (EU) No 600/2014;

publication of data under Articles 6, 7, 10 or 11 of Regulation (EU) No 600/2014;

any event affecting the orders placed on a trading venue to be kept at the disposal
of the competent authority by the trading venue and its members or participants
pursuant to Articles 25 of Regulation (EU) No 600/2014 and Articles 16(6) and 17(2)
of Directive 2014/65/EU.

Article 3

Level of accuracy and granularity
A trading venue operating an electronic system shall ensure that its business clocks do not
diverge more than one millisecond from the reference time.
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By way of derogation from paragraph 1, a trading venue measuring its gateway-to-gateway
latency time in less than one millisecond shall synchronise its business clocks in accordance
with Table 1 of Annex | based on the trading venue’s gateway-to-gateway latency. The
trading venue shall use as a reference the gateway-to-gateway latency time measured at the
ninety ninth percentile of all orders advertised through their system, measured over four
weeks for the same month each year, for example, February.

A trading venue that only operates voice trading systems shall ensure that its business
clocks do not diverge more than one second from the reference time.

The members or participants of a trading venue referred in paragraphs 1, 2 e+3 above shall
ensure that the business clocks used by the relevant system to connect to that specific
trading venue are synchronised aecerding in_accordance with Table 2 of Annex | to-the

Trading venues and-theirmembers—orparticipants shall record the date and time of any

reportable event to the level of granularity required under Table 1 of Annex I.

Members or participants of trading venues shall record the date and time of any
reportable event to the level of granularity required under Table 2 of Annex L.

Article 4
Entry into force

This Regulation shall enter into force on the day following that of its publication in the Official
Journal of the European Union.
This Regulation shall be binding in its entirety and directly applicable in all Member States.

TABLE 1. ACCURACY AND GRANULARITY REQUIREMENT FOR TRADING VENUES

Gateway-to-gateway latency time of

Band | the trading venue Granularity Accuracy

1 1 millisecond or greater 1 millisecond 1 millisecond
100 microseconds to 999 | 1 100

2 microseconds microseconds | microsecond

1 10
3 10 microseconds to 99 microseconds | microseconds | microseconds
1
4 1 microsecond to 9 microseconds 1 microsecond | microsecond

TABLE 2: ACCURACY AND GRANULARITY REQUIREMENTS FOR INVESTMENT FIRMS
ranularit A r
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Base requirement 1 millisecond | 1 millisecond
Systems that are involved with high frequency | 1 100
algorithmic trading technigue microsecond | microseconds

<ESMA_QUESTION_CP_MIFID_234>

Q235. Do you agree with the proposed list of instrument reference data fields and
population of the fields? Please provide specific references to the fields which you are
discussing in your response.

<ESMA_QUESTION_CP_MIFID_235>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_235>

Q236. Do you agree with ESMA's proposal to submit a single instrument reference data
full file once per day? Please explain.

<ESMA_QUESTION_CP_MIFID_236>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_236>

Q237. Do you agree that, where a specified list as defined in Article 2 [RTS on reference
data] is not available for a given trading venue, instrument reference data is submitted
when the first quote/order is placed or the first trade occurs on that venue? Please
explain.

<ESMA_QUESTION_CP_MIFID_237>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_237>

Q238. Do you agree with ESMA proposed approach to the use of instrument code types?
If not, please elaborate on the possible alternative solutions for identification of new
financial instruments.

<ESMA_QUESTION_CP_MIFID_238>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_238>
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11. Post-trading issues

Q239. What are your views on the pre-check to be performed by trading venues for
orders related to derivative transactions subject to the clearing obligation and the
proposed time frame?

<ESMA_QUESTION_CP_MIFID_239>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_239>

Q240. What are your views on the categories of transactions and the proposed timeframe
for submitting executed transactions to the CCP?

<ESMA_QUESTION_CP_MIFID_240>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_240>

Q241. What are your views on the proposal that the clearing member should receive the
information related to the bilateral derivative contracts submitted for clearing and the
timeframe?

<ESMA_QUESTION_CP_MIFID_241>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_241>

Q242. What are your views on having a common timeframe for all categories of derivative
transactions? Do you agree with the proposed timeframe?

<ESMA_QUESTION_CP_MIFID_242>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_242>

Q243. What are your views on the proposed treatment of rejected transactions?

<ESMA_QUESTION_CP_MIFID 243>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID 243>

Q244.Do you agree with the proposed draft RTS? Do you believe it addresses the
stakeholders concerns on the lack of indirect clearing services offering? If not, please
provide detailed explanations on the reasons why a particular provision would limit such
a development as well as possible alternatives.

<ESMA_QUESTION_CP_MIFID_244>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_244>

Q245. Do you believe that a gross omnibus account segregation, according to which the
clearing member is required to record the collateral value of the assets, rather than the
assets held for the benefit of indirect clients, achieves together with other requirements
included in the draft RTS a protection of equivalent effect to the indirect clients as the
one envisaged for clients under EMIR?
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<ESMA_QUESTION_CP_MIFID_245>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_245>
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